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PREFACE 

This work has been prepared with the view of 
arranging in concise and readable form those 
principles and rales of law which most affect the 
dentist in his individual and professional capac- 
ity. It is a development of a course of lectures 
which the writer has been delivering to classes of 
dental stndents since 1895, and embodies what he 
found most useful and interesting to the progress- 
ive, inqniring mind of the student. It is believed 
the work will be instructive to any practitioner 
who desires to inform himself on this very im- 
portant subject. 

While the curricula of dental colleges have 
scheduled this subject for a number of years, it 
has been the observation of the writer that the 
instruction has frequently been limited to a few 
talks on the ethics of the profession, with a pos- 
sible discourse by some distinguished jurist on 
his erperience in having a tooth extracted or some 
equally weighty legal topic. This condition of 
affairs has not been due to any lack of apprecia- 
tion of the importance of the subject but because 
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of the inadequacy of the means at command, as 
no textbook suitable for the purpose bas been 
available. As a result, most practitioners have 
had almost no instruction on their professional 
rights and responsibilities under the lav. It is 
believed that in this epitome they will realize the 
information iu question. 

No analysis of dental statutes bas been at- 
tempted further than reference to judicial in- 
terpretations in their application, because the 
statute laws on questions involved are continually 
changing. The reader must refer to the statutes 
of his state for local regulations. 

Boards of Examiners will find it valuable not 
only in connection with examinations but also in 
determining their power and rights in t3ie trial 
and disdpline of licentiates. 

The writer has purposely confined himself al- 
most exclusively to the legal aspect of the ques- 
tions involved, in the belief that the dental phase 
is sufficiently covered io other courses; in other 
words, a knowledge of modem dentistry — its 
achievements and efforts, is assumed. 

Beference is frequently made to authorities 
which support the propositions, in order to give 
the reader a direct line on the great volume of 
judicial opinions on the subject. Unless other- 
wise explained, L. B. A. means Lawyers Beports 
Annotated (new series) and A. 0. means Ameri- 
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can and English Annotated cases. While most 
of the references are to medical cases, the prin- 
ciples involved are eqnally applicable to dental 
practitioners. 

Elmbb D. Bbothbbs. 
Chicago, Hay, 1914. 
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DENTAL JURISPRUDENCE 

CHAPTER I 

ANALYSIS OF SUBJECT 

Nature of the Subject.— The evolution of a na- 
tion's laws follows the progress of its civiliza- 
tion, the course of its enlightenment and the 
development of its industries. The jurisprudence 
of a people constitutes its autobiography. A his- 
tory of law is a history of the human race. Law 
never rises above the level of contemporaneous 
thought and sensibility. Laws furnish an exact 
index to the status of society. They embody 
the intelligence and refiect the character and pas- 
sions of the people. They register the magnifi- 
oeuce of power and reveal the secret canker of 
shame. A law never precedes its necessity or the 
conditions to which it applies. "Thou shalt not 
kill," would never have thundered from Sinai to 
the ages, had death not entered into the world, 
or had mankind not objected to snch forcible tak- 
ing off. Given their laws, yon determine the de- 
gree of civilization of a people, the progress they 
have made in the arts and sciences, their mode of 
existence, their enlightenment, their ideas of nght 
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and wrong, their conception of duty to each other, 
their notion of responsibility to deity. The de- 
velopment of every industry has been attended 
with the enactment of laws having spedal refer- 
ence thereto, to meet the conditions arising there- 
from. Thus, with a rise of intercourse among 
nations, came the law of the sea. Commercial 
relations necessitated the institution of laws to 
meet special requirements of business. Every 
special relation which has arisen among men has 
been characterized by special rules and regula- 
tions to protect the Interests arising therefrom. 
Thus, the relation of dentist and patient is at- 
tended with ceriain special rights and responsi- 
bilities under the law, and a clear conception of 
the law of the subject must be preceded by an ac- 
curate knowledge of the nature of the relation out 
of which it grew. 

Nature of the Relation. — The relation of dentist 
and patient is contractual in character. The gen- 
eral principles of the law of contracts apiily. The 
relation may be created by express agreement be- 
tween the practitioner and his patient, or it may 
be implied from the acts of the parties, and from 
the circumstances. The law imposes certain du- 
ties and obligations upon the relation, irrespective 
of the intention or wishes of the parties, and 
neither can escape them if he wilL The wel- 
fare of the public is involved and, where the pub- 
lic is concerned, that consideration is supreme. 
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The relation has certain fiduciary qualities also, 
and the practitioner holds the position of the su- 
perior. Before the relation exists, and during ne- 
gotiations, if any, leading thereto, the latter may 
treat with his prospective patient at arm's length 
and make any arrangement which is not nncon- 
seionahle, but once the relation exists the law con- 
siders that the dentist is in a position of advan- 
tage and exacts of him the utmost good faith in all 
his dealings. The law justifies the patient in re- 
posing confidence in him, and in believing that the 
welfare of the patient will be considered para- 
mount to the personal interests of the dentist 

Nature of the FrofesBion. — ^In many respects 
dentistry is allied to the science of medicine, espe- 
cially to snidery. The operative dentist is in 
reality engaged in a limited branch of this art. 
The limitation is not in the gravity of the opera- 
lion, but in its character and the region operated 
upon. All surgery must necessarily have some 
relation to the use of the part which is the subject 
of the operation, with the intent to restore it as 
nearly as possible to its original usefulness. The 
operative dentist substitutes a new denture in 
place of one which has been lost; the surgeon as- 
sists nature to supply new bone for bone which 
he has removed. While, from their very nature, 
the operations are different in means and methods 
employed, their relations to the patient are sub- 
stantially the same, and have the same end in 
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view. The treatment of an ulcerated condition 
at the root of a tooth reqaires the same knowledge 
of wonnds, infections and their cure that is re- 
quired in the treatment of an infected condition 
in any other part of the body, with possibly an 
added requirement of special skill in reaching the 
seat of the trouble. Therefore, the legal status 
of a dentist has much in common with that of the 
doctor. Where their duties are similar their 
rights and obligations are the same. If consid- 
ered as a science dentistry is progressive rather' 
than exact. Its teachings are empirical, being 
founded upon the experiences and achievements 
of the past. 

Dentist— Physician — Mechanic. — In a certain 
case it was held that a dentist was a physician 
within the meaning of an Act of Congress exempt- 
ing from service in the army "aU physicians who 
are now and for the last five years have been in 
the actual practice of their profession." ^ Hunter 
was a regularly graduated dentist, having com- 
pleted a three year special course at a leading in- 
stitution, which fact, taken in connection with his 
duty as a dentist, was the decisive point in the 
case. In another case, a dentist was held not to 
be a physician within the meaning of a statute 
which exempted from jury service practitioners 
of medicine,* and, in the same line, the Supreme 

l/n r« HDnter, flO N. 0., 265, 
a Stela V. TUlwr. lie Uo., 858. 
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Court of MisBissippi held dentistry is not a trade 
and that a practitioner thereof is not a mechanic 
within the meaning of a lav exempting from levy 
and sale on execnlion the instrmnents and tools 
of a mechanic for carrsTng on his trade.' A stat- 
ute in Michigan provided that commnnications to 
persons authorized to practice medicine or sur- 
gery, by patients in the conrse of their profes- 
sional employment, are privileged and cannot he 
inquired into in conrt. Under this statnte it was 
held that dentists do not come within the terms 
"persons authorized to practice physic or sur- 
gery," and that communications to a dentist are 
not privileged under such a statute.* 

TEBMuroLOGT. — The law is not concerned in 
terminology or mere classification. It shapes it- 
self according to relations and subject-matter, not 
names. Whether the practice of dentistry is con- 
sidered a mechanical trade or a profession, its 
status in the eyes of the law is the same. By rea- 
son of the wonderful progress made during the 
last few years dentistry and dental surgery are 
justly entitled to be classed among the learned 
professions. 

Definition. — ^Dental jurisprudence deals with all 
those phases of the law which pertain to the den- 
tal profession and affect the dentist in his profes- 
sional relation and capacity. The law has its ori- 



*F«op]a V. m Fitnee, 104 Hich., M9, 
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^3X in the relation and subject-matter of the pro- 
fession. This branch of the law treats of the 
rights and responsibUities, directly and indirectly 
growing out of the relation of dentist and patient. 
It may be said to be the science which teaches the 
application of dental sdence and skill to the pur- 
pose of the law.<* The snbjeot is not susceptible of 
exacts succinct definition. 

sn^oi: '*'***"* JuTiipmdvnea, IT. 
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OHAPTEE n 
SKILL, CARE AND JUDGMENT 

Oeneral Observations. — Skill, care and judg- 
ment are required in the performance of every 
duty. They are inherent in our ideas of proper 
conduct. Their d^;ree varies with the character 
of the act in question, and is proportionate to the 
natnre of the calling involved and the purpoBes 
and aims of the efforts. They have a direct rela- 
tion to the risk involved. 

Questions of skill, care and judgment are always 
raised in actions of malpractice. The untoward 
result complained of may have happened because 
of the ignorance, carelessness or bad judgment of 
the party sought to be chained. 

Skill and Oare Confused. — ^In stating conditions 
of liability the courts do not usually separate the 
qualifications of the practitioner from the manner 
of the application of those qualifications in the 
particular case. Notwithstanding this confusion, 
no injustice has been occasioned because the meas- 
ure of responsibility is substantially the same for 
both requirements, that is to say, the same stand- 
ard which is applicable to test the knowledge, skill 
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and qualifications, of the party sooght to be 
charged, is used to determine the care, diligence, 
vigilance and attention. It is common, therefore, 
for the courts to speak of skill and care as thongh 
they were coordinate. Both are relative terms, 
but the variable qutmtity in each is not the same. 
In the matter of knowledge, skUl and abilitjf, the 
variable coefficient is the status or condition of the 
profession at the time and place, or similar places, 
and which, at any given time and place is neces- 
sarily a fixed quantity in all cases, while the vari- 
able coeflScient in the qnestion of care is the spe- 
cial circumstances of the particular case. It is 
most natural that the conrts in their decisions 
should not distinguish between these two require- 
ments because, to the patient, the injury is the 
same whether it results from an absolute want of 
knowledge on the part of the dentist or from a fail- 
ure to apply Ms knowledge in the case at hand 
with proper care. When the patient dies, he is 
dead, and what shall it profit him whether he was 
sent to the shades through the ignorance or negli- 
gence of the practitioner f In practice, now that 
all dentists are required to stand a certain test as 
a condition to engaging in the practice of the pro- 
fession, the patient does not attempt to prove gen- 
eral ignorance or want of skill on the part of his 
dentist, but directs his efforts to proving that in 
his case the dentist did not apply and use the 
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SKILL, CABS AND JUDQICENT 9 

knowledge and skill dem^ided by the relation un- 
der the law. 

Kelation to Legal Besponsibility.— Implieb 
Tbbmb ov Contbact, — ^A person who offers his 
services for employment in any profession, as a 
practitioner in that profession, by implication 
contracta with his employer — 

FiEBT. — That he possesses that reasonable de- 
gree of learning, skill and experience which is usu- 
ally possessed by members of the profession at the 
time and place, and which is ordinarily regarded 
by the community, and by those conversant with 
that profession, as necessary and sufficient reo' 
sonably to qualify him for such employment; 

Second. — That he mil use reasonable and or- 
dinary care and diligence in the exertion of his 
shiU and the application of his knowledge to ac- 
complish the purpose for which he is retained, 
fuod 

Tbibd. — That in the exertion of his skill and the 
application of his care and diligence, he mill use 
his best judgment.^ 

Same Bbsiated. — The implied obligation of a 
practitioner, retained to treat a person profes- 
sionally, extends no further, in the absence of spe- 
cial agreement, than that he will indemiiify his pa- 
tient against any injurious consequences resulting 

I. BrownflcU, 84 W. Ta^ 
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from his want of the proper degree of skin, and 
from his faUure to exercise due care wider the 
drtmmsta/nces, or to use his best judgment in the 
premises in the execution of his employment.* 

Skill Required. — Use op Tbbm. — ^lo this con- 
nection the word is used in its broadest sense and 
means, knowledge, qualification, ability, dexterity. 
When a person assumes the profession of den- 
tistry but makes no special representations as to 
his skOl^ the law implies that he thereby repre- 
sents that he has an ordinary degree of skill, 
knowledge, qualification and ability in that re- 
spect.' The presumption extends to the positive 
reqairement that such sMll shall be applied to the 
particular case in order that the patient may have 
the benefit thereof.* The law implies an under- 
takiug on the part of the practitioner that he will 
use reasonable and ordinary skiU in the profes- 
sional treatment of his patients.'' 

Gbnehauty 0? Such Bequirbmbiit. — The same 
obligation rests on the practitioner in any profes- 
sion. Persons who offer themselves to the pub- 
lic as practitioners of any profession thereby im- 
pliedly promise the persons employing them that 
they possess the requisite skill and knowledge to 
enable them to handle or treat such cases as they 
undertake, with reasonable success. This rule 

iOr*I( «. Ohamben, IT Ohio St., SG3. 
sBltchla V. W«t, ZS HL, 829, BSD. 
4BkniM e. Meuu, SS Ill„ ST9, S84. 
tOhlttr on CoutiKt, GGS. 
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SKILL, OABE AND JTTDQMBITE 11 

does not require the pofieession of the fairest, or 
even the average, skill, but only snch as will ena- 
hie the practitioner to treat the cases undertaken 
safely and understandingly. "Every person who 
enters a learned profession undertakes to bring 
to the exercise of it a reasonable degree of skill. 
He does not, if be is an attorney, undertake at all 
events to gain the case; nor does a surgeon under- 
take that he will perform a cure, nor does the lat- 
ter undertake to nse the highest degree of skill, 
as there may be persons of higher education and 
greater advantages than himself. However, he 
does undertake to bring a fair, reasonable and 
competent degree of skill"' The reasonable 
{md ordinart/ skill which is required of practi- 
tioners of any profession is such as those in the 
same general lines of practice ordinarily have and 
exercise.'' 

RESUMPTION AS TO Skill. — There is no pre- 
Bomption of law that the practitioner actually pos- 
sesses any skill, ability, knowledge or qualiSca- 
tion, neither is there a presumption of want of 
such qualifications.^ Generally speaking, the fact 
that a patient is injared, or that he received no 
benefit from the treatment, or that the dentist 
failed to accomplish satisfactory results, does not 
raise any presumption of want of skill or knowl- 
edge. Default in these respects must be estab- 



» Luiphler v. Phlpei, 8 Osr. & P., 4T8. 
TOarpBDter «. Wilker, ITQ AU., 6GS. 
■ OwrSi V. Ken, 389 Pb. SL, 861. 
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lished from all the facts and drcumstances in the 
case. The result of treatment is often only a 
minor consideration. A license is prima facie 
evidence of the possession of these qualifications 
and, in the absence of evidence to the contrary, is 
sufficient to establish that fact 

A Eelativb Standabd. — The d^rree of skill re- 
quired is not capable of exact determination. It 
can be stated only in relative terms, which are 
necessarily variable in their nature. But each 
generation, — each moment — takes care of itself. 

The Btjui Stated. — The test is, Does the prac- 
titioner possess the reasonable knowledge and 
skill ordi^iarilif possessed hy members of the pro- 
fession in average localities similarly situated at 
the timef The law does not require that he shall 
have the highest degree of knowledge and sMlL" 
The standard of requirement in this respect is not 
even as high as the average competent members 
of the profession in similarly situated communi- 
ties generally, because average means midway be- 
tween two extremes and, therefore, there must be 
some competent practitioners on both sides of the 
line. In its ultimate analysis the standard of ca- 
pacity is the lowest qualification tolerated hy 
law}" 

Beqbee op Skill as Related to Disease: 
Treated. — The degree of skill required has no re- 
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lation to the character of the services to be per- 
formed in the particTilar case. The standard of 
knowledge and skill fixed by the law for the prac- 
tice of any profession has no relation to. the condi- 
tion or disease treated, is not in proportion to the 
severity of the injury, nor the nature of the opera- 
tion, nor is it dependent apon the drotunstances 
of the ease." 

Best Skill, — ^A practitioner is not chai^eable 
with negligence for failure to use his best sMU, if 
he uses the skill which is exercised generally by 
practitioners of ordinary skill in similar locali- 
ties at the time, provided his conduct ia consistent 
with due care under the circumstances." 

Rule Illustbatbd, — ^The skill required need not 
be that of thoroughly educated practitioners only, 
but must be tiiat of the average, having regard to 
the improvement and advanced state of the pro- 
fession at the time of the treatment.^' By ordi- 
nary skill is meant such skill as is commonly pos- 
sessed by ordinarily competent men engaged in 
the profession in similar localities at the time,^* 
The standard of ordinary skill may vary even in 
the same state according to the greater or less op- 
portunities afforded by the locality for observa- 
tion and practice." A physician practicing in a 

II UMly e. Bnnu, TO HL, 162, 164. 

liDurrk v. Wirford, 134 K7., TflS; » L. B. A., lOBO. 

11 Peek V. Hntchlnwin. S8 Is., S20. 

UBflBth «. Gliiu), On.. 04; DuhieD v. Grilia, 84 Hd., >fl8. 

IE Smothen v. Huki, 84 la., 266. 
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small village who nndertakea to perform a difficult 
operation, is bound to possess that skill and abil- 
ity only which physicians and surgeons of ordi- 
nary ability and sidU practicing in similar locali- 
ties, with opportunities for no large experience, 
ordinarily possess. 

Highest Skill. — He is not bound to possess the 
highest degree of art and skill possessed by emi- 
nent surgeons practicing in lai^e cities.'' 

LocALiTT CoNsiDEaBD. — lu determining what 
constitutes the reasonable and ordinary skill and 
diligence whidti it is the duty of a physidan to 
possess and exerdse, the test is the degree of sMll 
and diligence which other physicians in the same 
general neighborhood, and in the same general 
line of practice, ordinarily have and practice." 
In other words, a physician mast have such skill 
as physicians in the same general neighborhood 
in the same general line of practice ordinarily 
have and exercise in like cases. ^" A physician is 
required to use no more than the care and skill of 
the physicians of his neighborhood, if there are 
other physicians there presumably of average abil- 
ity when compared with similar localities. 

Obdinaiult and Beasonablt Skillful only 
Considered. — In its ultimate analysis the role 
means that the practitioner mast exercise the av- 
erage degree of skill possessed by ordinarily and 



16 EtmaU «. Eowud, 12S Xus., 1B1. 

IT Force v. Qregory, OS Ooun., leT. 

iSOatM e. ruiilur, e7 Wli., 604; KetHn v. SurlnstoD, T 
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reaBomtbly skillfal members of the profession in 
such localities generally, and not a standard de- 
termined by the average skill in his own locality." 
It has been said that while the law does not exact 
the highest degree of skiU and proficiency obtain- 
able in a profession, still it does not, on the other 
hand, contemplate mere average merit, including 
the skillful and unskillfal.*'' In order to deter- 
mine who will come up to the legal standard, we 
are not permitted to aggregate into a common 
class, the quacks, the charlatans, the empirics, the 
new men who have had no practice, the old ones 
who have dropped out of the practice, the skilled 
and the unskilled, the good and the very best and 
then strike an average between them, as such 
method would place the standard too low. In 
fixing a stuidard and striking an average, only 
the ordinarily and reasonably skillful should be 
considered. It is not enough to render a practi- 
tioner liable to show that he has a less degree of 
skill than some other practitioners might have 
shown, or that he exercised a less degree of care 
than he himself might have been able to bestow; 
nor is it enough that he even acknowledges som'e 
want of care ; there must have been a want of or- 
dinary skill and care to such a degree as to have 
led to the bad results.^' 

SkhJj Applied. — If the ground of complaint be 

UGnmin V. Boenar, Gfl tnd., 407; EdMr «. Haj, 84 Ind,, IBS. 
■»HaIUiD*D v. Hoy, 113 HI., SS4. 
u Bleh V. PlerpoDt, 8 IW«r A T„ 8G. 
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stated as want of skill or ability, the evidence 
mnst have reference to these qaaMcations as dis- 
played in the particular case. It is quite clear 
that the treatment of the particular case might 
show such gross ignorance of the bueinesB of the 
practitiouer as to put it beyond all doubt that he 
had not the amount of skill usually possessed by 
members of the profession or even, in fact, that 
he had no knowledge of his profession at all.*^ It 
might appear that the course pursued was wholly 
unknown to the profession and that it resulted, as 
it necessarily must, in detriment to the patient. 
Nothing farther certainly would need to be shown 
to render answerable, for an injury done, one who 
should offer Ms services as a skillful practi- 
tioner.^ In the absence of proof, the courts pre- 
sume that the work was skillfully and carefully 
done, and that the practitioner used his best judg- 
ment or rather, at least, the burden is on the pa- 
tient to establish the contrary, and in the absence 
of any proof, there would be no basis for a claim 
for liability.'* 

Skill Relates to Time op Injubt. — The in- 
quiry as to skill must be directed to the time of the 
alleged malpractice, not to a period long subse- 
quent thereto. Possession of skill today does not 
tend to establish skill two years ago.*" 



IS Com. «. niooipcoD, 6 Uau., 1S4. 
■•Lalchton v. Sarsent, 81 N. H., HIT. 
i* Ststo V. HtntiakeepaT, TO Hd., 182. 
ahOtbUM t>. Suient, Bl H. H, lie. 
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Peesumption peom Eebtjlt. — ^That a fractured 
limb is shorter than the other after the recovery 
of the patient, is not evidence that the practitioner 
was negligent, as such condition might resnlt from 
the nature of the fracture or the condition of 
health and age of the patient.^ The burden of 
explaining the fact is on the patient and he must 
show that the treatment of the case was the pri- 
mary cause for the shortening. 

Employed at Other VooAHONa — ^In an action 
for malpractice, the patient may show that the 
practitioner is devoting time and attention to some 
other Vocation, as such fact may have a bearing 
upon the question of his skill and care.^^ The 
manner in which the services were performed is 
the test of their character.^ 

Intoxication. — Evidence that the practitioner 
was intoxicated, at the time of rendering the serv- 
ices alleged to be improper, is admissible as a part 
of the res gestae.'^ 

Failuee to Pbbsent Bill is no Admission of 
Malpbactice. — In an action for malpractice, the 
patient cannot show that he has paid nothing for 
the services and that no bill has been rendered to 
him or charge made against him by the practi- 
tioner, as such failure is not an admission of 

Mpflei «. HnghM, 10 Is., ET9. 

aiHraa S. Iiomer, ISa Ind.. 22E; H*70 B. WrliH OS HIcfa., SS. 

M Bat« V. Pom, 16 Oftl., S04. 

» Ibnlll V. PepperdlDB, Ind. App., tie. 



Dcillizedoy Google 



18 DBNTAL JUBISPBUDENOB 

gailt"" However, where that fact waa introduced 
by the practitioner, it was hdd harmless under 
the particular cirenmstances.'* 

Care Sequired.— As a general rale, he whc un- 
dertakes for reward to perform any work, is bonnd 
to use a degree of care, diligence and attention 
adequate to the performance of Ms undertaking, 
according to the rules of the particular art in- 
volved. Care must be proportionate to the ex- 
tremities of the situation. 

Definition, — Care is attention with a view to 
safety or protection; or oversight or watchful re- 
gard, implying concern or a sense of personal re- 
sponsibility, in an endeavor to promote an aim 
or accomplish a purpose. It is a relative term and 
varies according to the danger involved in the 
want of vigilance. Due care means attention ac- 
cording to circumstances. 

Cakblebsness is Not Misconduct. — The former 
is an act of omission and involves an abuse of dis- 
cretion nnder a definite obligation; the latter is 
an act of commission by violating a definite law. 
Misconduct is a forbidden act, while careless- 
ness is a forbidden quality of an act and is, neces- 
sarily, indefinite, depending upon the eircum- 
atancea." 

Cabb is a Relative Teem. — The degree of care, 
like the degree of skill, is not capable of exact de- 

SOB*ird V. ODIett, IT M. Y., 1S8. 

*I JoDU V. Angel, SB Ind., 8T6. 

MCNIimu lui. Oa D. Umli. 41 Pi. St., SBS, 804. 



Dcillizedoy Google 



SKILL, OASB AND JUDGMEKT 19 

termination or statement Here, again, we are 
forced to resort to relatives. Ordinary care and 
diligence, ttnder the special circnmstances con- 
Btitntes the measnre of duty and responsibility of 
the practitioner in the application of his skill and 
kaowledge in the treatment of his patients. He 
mast act with the reasonable care and diligence 
ordinarily and reasonably nsed by ordinary prac- 
titioners of the profession in average localities 
similarly situated at the time." 

The Bulb STATED.^The test is, What would an 
ordmarily skillful, careful and prudent practi- 
tioner have done tmder the ciramistancesf 

Pbesumption. — In the absence of evidence, the 
law indulges no presumption of want of care or 
diligence, neither does it infer the presence of 
these qualities.'* Ordinarily, the fact that injuri- 
ous results followed treatment does not justify an 
inference of negligence or the want of care or dili- 
gence. The consequences complained of may be 
the result of the patient's condition, and in do 
respects due to the conduct of the practitioner. 
All the circumstances must be taken into consid- 
eration in determining what is due care. 

Highest Pobsiblb Cahb not Ebqitibed. — A prac- 
titioner is not required, as a matter of law, to use 
the highest degree of care of which he is capable, 
if the care which he does exercise is that degree 



UBlkUs e. Wnt, 28 m., 920, SSO; HcNerlna v 
aiO; Beck v. Ouioaii KUnik, 78 I*.. BW. 
MDBvii V. Kerr, 389 P». St., 8B1. 
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which is esemsed generally by practitioners of 
usual and ordinary care, ia similar localities, nn- 
der the same or similar circmnBtances, provided 
his conduct is consistent with ordinary skill, hav- 
ing reference to the state of the science in the lo- 
cality at the time. The reasonable and ordinary 
care which is required of practitioners of a pro- 
fession, is such care as those in the same general 
neighborhood, in the same general lines of prac- 
tice, ordinarily exercise in lite eases.*" 

Judgment Required. — 0enebaijty of Appuoa- 
TiON. — In the discharge of every mandate, there 
is involved the exercise of more or less judgment. 
However menial the service may be, a certain lat- 
itude of discretion is necessarily incident to its 
performance. Ton cannot eliminate this human 
element from any effort. From the laborer who 
digs in the ditch to the surgeon who holds a life 
in his hands, the element of judgment in the dis- 
charge of his duties is an essential part of the 
undertaking. In employing a person for ai^ 
task, the employer knows that the exercise of 
that person's judgment will be involved in the 
performance of the services, and it is that per- 
son's judgment which is being paid for. We do 
not expect omniscience nor InfaUibility, and the 
law does not require that standard. A man's 
judgment may be good, bad or indifferent and, 
whichever it is, the employer engages that and 

MCaiptotet V. Wilksr, ITO Ala., SGO. 
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nothing more, and the servant has discharged his 
duty when he has given his employer his best judg- 
ment. 

BiTLE Stated. — In every contract of seirice the 
law injects the stipulation that the servant loill 
use his best judgment in the discharge of his du- 
ties. 

Latitudb of Discbbtion. — ^In professional serv- 
ices, there is a wide latitude for the exercise of 
this discretion, and the practitioner fulfills his ob- 
ligation in this respect when, in good faith and the 
exercise of due care, after reasonably informing 
himself, he determines the course to pursue. The 
dental practitioner is continually required to ex- 
ercise his discretion as to the course of treatment, 
or method of operation to be pursued. Whether 
to extract, treat and fill, crown, bridge or plate, 
are continnally recurring questions which he must 
answer. In this respect he owes his patient his 
best judgment and nothing more.'* Of course, as 
a basis for the exercise of that judgment he owes 
his patient the obligation carefully to diagnose 
the case, and reasonably to inform himself of con- 
ditions and circumstances. 

No GUABANTT OP CoBRECT JUDGMENT. — He doCS 

not guarantee that hie judgment is correct, nor 
that it is as good as the judgment of some other 
practitioner. When, under these circumstances, 
he gives his patient the benefit of the exercise of 



» UcSm v. Alkn, 9* U. App., 147. 
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his best discretion, he has done aU that the law re- 
quires and he is not liable in damagee, even thongh 
his judgment is wrong and his patient is injured 
thereby. Of course, reasonable information must 
precede the exercise of good judgment. Orood 
faith requires that the practitioner understands 
before he decides. If he makes a proper investi- 
gation, in good faith, he is not liable, even though 
his diagnosis is wrong, and, on the other hand, as- 
suming that his diagnosis ia correct and that, in 
the exercise of his best judgment, he arrives at a 
wrong conclusion, still he is not liable for the in- 
convenience or damage which his patient may suf- 
fer." 

DiFFBBBNT CouBSEs. — Where different courses 
of treatment or procedure may be reasonably ap- 
plied, and a patient does not limit the practitioner 
to any particular treatment or procedure, the lal^ 
ter has a right to use his best judgment as to the 
manner and means of treatment and procedure, 
and he will not be liable in an action for malprac- 
tice so long as his conduct is not inconsistent with 
ordinary skill and due care under the circum- 
stances. Where a practitioner, in all respects, 
uses his best judgment under the circumstances, 
he is not liable in damages to his patient, if his 
conduct was not inconsistent with the possession 
and use of ordinary skill and due care under the 
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drcmnstancea, even thongli some other practi- 
tioner would have pursued a different coarse, and 
the results show that the former was mistaken.*" 
Specialists. — Where a person holds himself ont 
as a specialist in the treatment of a certain organ, 
anatomical part, physiological function, injury or 
disease, he is hound to hring to the aid of the one 
employing him as sn<di, both in diagnosis and 
treatment, that degree of skill and knowledge 
which is ordinarily possessed by those who de- 
vote spedal study and attention to that particular 
oigan, part, fonction, injury or disease, in the 
same general locality, having regard to the state 
of scientific knowledge at the time.'" Thus, one 
who undertakes to treat an eye as a specialist, 
must have that degree of care and skill which is 
ordinarily possessed hy physicians who devote 
special attention and study to the treatment of 
that organ.*' The dentist who makes a specialty 
of oral surgery, or of extraction, must give to his 
patient that degree of knowledge and skill which 
is ordinarily possessed by such specialists in the 
general locality at the time.*' If the patient re- 
lies on specific representations of extraordinary 
skill and ability on the x>art of the practitioner, he 
must allege such facts in his declaration." 

MLnka e. Lowri*, (Uleh.) IBS N. W., 1108; 41 L. R. A., 200. 
HJUnn V. TwHelwQ, 83 Tl. TS; 30 L. R. A^ 1030. 
40FMnar V. SpaHlnc. BB Ha., III. 

«) Baker v. Eansoelc, 20 Ind. App., 450; 30 L. B. A., 1080. 
MOoodwlD V. Banun, 0G lUiUL, 3B8. 
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Progress, — Practitioners must prog^ress with 
their profession. They cannot cling to antiquated 
and abandoned methods, practices, remedies and 
appliances and escape liability for injaries re- 
sulting therefrom. They should not resort to ev- 
ery newfangled theory, nor always test the latest 
fad, but the best generally approved improvements 
should be resorted to when the proper occasion 
arises, having respect to the locaUty and time. 
What was proper a few years ago may be mal- 
practice today. BesponsibiHties are based on 
present enlightenment and experience.*" 

Non-Professional Volunteer. — These require- 
ments of skill, care and judgment are implied from 
the relation of practitioner and patient, and there- 
fore do not apply where the relation does not ex- 
ist. If a person does not profess to be a dentist 
or to practice as such, and is merely asked bis ad- 
vice as a friend or neighbor, he does not incur any 
professional responsibility, and in the absence of 
malice on the part of the volunteer the person fol- 
lowing his advice would have to bear the conse- 
quences. Thus, the friend who in case of tooth- 
ache or other infirmity volunteers advice and as- 
sistance to relieve the distress, does not thereby 
undertake to possess the qualifications of a den- 
tist, and where there is no such implied represen- 
tation the want of such qualifications does not 
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create a liabilily, even though injury reenltg to the 
recipient of the services by reason of default in 
this respect.** 

However, where the sufferer understands that 
the party rendering the assistance is a dentist and 
accepts the services in the belief that he is a mem- 
ber of the profession, and where the drcmn- 
stanceB are sach as to justify him in entertaining 
such belief, the party rendering the assistance 
may be chargeable with the responsibility of a 
member of the profession and be required to re- 
spond in damages for any injury resulting by rea- 
son of his lack of such qualifications.*" 



. VoOv, oa HI- App., 654. 
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MALPBACTICB 

General Explanation. — Detinition. — Malprac- 
tice is improper treatment of a patient by a prac- 
titioner, whereby the patient is injured. It means 
default in some one or more of the legal require- 
ments of skill, care and judgment. The fault may 
be an act of either omission or commission, and 
may result from ignorance, oarelessneBS or poor 
judgment. Besides, there is the case where the 
patient is operated upon without his consent or 
over his objection and, though the operation may 
be skillfully performed, the act is in the nature 
of a trespass and constitutes an assault for which 
an action will lie. This action is in the nature of 
an action for malpractice. 

EssENTiAiA — Both (a) improper treatment and 
(b) injury therefrom must be shown. Improper 
treatment without injury, or injury not shown to 
be the result of improper treatment, is not enough 
to make a case of malpractice in law. TTnless 
both exist in the relation of cause and effect, and 
not as a mere coinddence, the patient has no rea- 
son for complaint, but if, because of default 
shown, the service did the patient no good, the 
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practitioner would not be entitled to receive any 
fee in the absence of a special agreement for a 
fee in any event. Malpractice is a branch of the 
general law of negligence. 

Negligence. — Demnitiok. — Negligence is the 
absence of care according to oircnmstances.' 
Negligence "is the failure to observe, for the 
protection of the interests of another person, that 
degree of care, precaution and vigilance which the 
circumstances justly demand, whereby such other 
person suffers injury."* The dentist who fails 
to do what a reasonably prudent dentist would 
have done under the circumstances, or does what 
a reasonably prudent dentist would not have done 
under the circumstances, whereby the patient is 
injured, is considered guilty of negligence and is 
liable for the damages sustained by his patient. 
Intention to Injure is not an essential element in 
an action for malpractice; in fact, the term neg- 
ligence excludes the idea of intent.^ 

Good Faith. — Even though the practitioner 
acted in the utmost good faith, believing his treat- 
ment proper and safe, still, if he was not suffi- 
cientiy qualified under the law, or if he omitted 
some duty or performed some negligent act, 
whereby his patient was injured, he will be liable 
for the consequences. Negligence may be the re- 

ITuDiiike Od. v. R. Co., 64 Ps. St, 319, SZ5; Buksr v. Kuvi, 91 
Vt., 82; O. B. * 0- B. Co. t>. JolmiaD, IDS TO., E13, tilS ct nq. 
s Cooker on Tortc, 080. 
SBiDdbtnUl >. Stroet Rd. Co., IS Mo. kvj>„ 46B, ill. 
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suit of either ignorance, carelessness or poor 
judgment and, in either event, the practitioDer 
wUl be liable to the patient for the consequent 
damages ; but if poor judgment is relied upon as 
the basis of liability the error must be so gross as 
to establish either ignorance or carelessness, or 
that the party did not, in good faith, use his own 
best judgment 

Carelessness Never Ezciued.— That others have 
been similarly careless is no defense to an action 
for malpractice. The fact that all men are at 
sometime careless, does not excuse any man for be- 
ing careless at any time.^ 

Patient's Duty to Seek Other Professional As- 
sistance. — Ordinarily the patient is not bound to 
seek the aid of other practitioners to mitigate the 
consequences of the mistakes of the attending 
practitioner." 

Besponsibility for Negligence of Nurses.— The 
practitioner is not responsible for the conse- 
quences of the carelessness of nurses over whom 
he has no control.' 

Usual Treatment. — The practitioner is entitled 
to show by expert evidence that the treatment 
given was such as a practitioner of ordinary 
knowledge and skill would, and ought to have 
given.' 

tSunaek «. WilUi, ISS E7., <5S; 19 A. 0., 188 (A tpoagt uw). 
■ Ohmmbcrlln v. Morcan, 68 Ps., IBS. 

a Sandanon v, EoIUnd, 89 ito. App., SSB; Baker t>. Wmtworth, 1S5 
Hmi.. 338. 

t ()niim V. BlftiDi, 08 W1&, 804. 
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Belation of KegH^rence to Injury.— Where a 
physioian diagnoses and treats a broken arm as 
a sprain, resnlting in permanent impairment of 
the usefolness of the arm, and the only claim of 
negligence was the failure to take an X-ray pho- 
tograph, it was considered that the patient had 
not made ont a cause of liability, where it ap< 
peared that the diagnosis was proper and the 
physician acted with doe care in referraice there- 
to." It has been held that failure of a physician 
to discover a serious rapture of the perinenm, 
after repeated examinations for that purpose, is 
actionable negligence." In the case cited, the con- 
dition must have been such as to make the fail- 
ure to discover the ailment inconsistent with rea- 
sonable skill or ordinary care. The jury may 
find that it is negligence for an attending 
physician to fail to discover and remove a 
detached portion of the placenta after a miscar- 
riage."* 

Experimentation. — The policy of the law is very 
strict against practitioners trying experiments. 
In other words, a physician cannot experiment 
with his patients to their injury." 

Established Mode of Treatment. — Generally 
speaking, where there is an established treat- 
ment, it must be followed substantially. In such 

BWelb v. rerryBakar Lnmber Co., ST Wsih., flES. 
BLnrii V. Dvlnelt, 84 IfRlne, 4BT. 

iOUoritik7 V. Wirth, eT Ulna., 46; Bn Lugtord «. Jona, 18 Ore^ 
407. 

u Hkne V. KMppd, 1 Uleb. N. P, 103. 
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caaes progress is at the risk of the practitioner.^" 
If the ordinary and established practice of the 
profession is to treat an ailment in a particular 
manner, it is the practitioner's doty substantially 
to follow such practice, and if he adopts some 
other mode that proveB injurious, he is guilty of 
negligence. Where a particular mode of treat- 
ment, to the exclusion of others, is upheld by the 
consensus of opinion among the reasonably skill- 
ful members of the profession, and sustained by 
the general experience of practitioners, it must be 
followed by the practitioner and, if he sees fit to 
experiment with other modes, he does so at his 
peril.*' The rule does not apply, where, for any 
reason, the established mode of treatment cannot 
be adopted.** However, the burden is upon the 
patient to show that the departure from the estab- 
lished practice was the cause of the injury.'^ 

What Oonstitntes Negligence is a Qnestion of 
Law. — ^While the question as to what is the proper 
degree of skill and care required of a practitioner 
is a question of law, for the court to determine 
and aimounce, still the question as to whether or 
not these requirements were present in the par- 
ticular case, is a question of fact for the jury to 
determine.*' In other words, it is for the jury 



Carpuntir c. BUke, SO Barb., 488. 
Jaoknii V. Bambun, aO CoL, £82. 
HaUun v. Umui, 8^ HI., S79. 
Winner v. Lalhrop, 67 Hun.. Gil. 
HsiTlMt V. Plimpton, les ICm., SSS; Lrasford > 
Ohnitckd V. OflTS. 100 P>., 13T. 
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to Bay, from all tlie evidence, whether or not the 
treatm^t amounted to negligence, nnder the role 
of skill, care and jadgment required by the law.*' 
(For a full discussion of the subject, as to physi- 
cians, see WhiteseU v. Hill, (101 la., 629) in 37 
L. R.A. (0. S.),830.) 

Negligence of the Patient.— The causal relation 
between a practitioner's conduct, and his pa- 
tient's injury, in connection with operation or 
course of treatment, and the conduct of the pa- 
tient, presents itself in several different aspects 
involving different phases of liability. 

FiBST. — The patient alone may be at fault, in 
which event the practitioner will not be liable for 
tiie damages sustained. Under this condition of 
facts, the want of responsibility is the seime, with- 
out regard to the time of the negligence, with 
reference to the time of the operation or the 
course of treatment; that is, whether (a) he- 
fore, (b) during the time of, or (c) after the aerv- 
icea. 

Second. — The practitioner alone may be at 
fault, iu which event he will be liable to the pa- 
tient for the entire damage sustained by the latter 
by reason of such negligence. 

Theed. — Both patient and practitioner may be 
at fault, in which event the question of liability 
is affected by the fact as to whether the negli- 
gence of the patient was (a) contemporaneous or 

IT Hewitt V. El««nb*Tt, 8S Mob., TM; TUt v. Wllcsoi, 6 Kui., 4S. 
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concnrrent, or (b) in order of seqaence, with the 
negligence of the practitioner, 

(a) When the negligence of both operates con- 
temporaneonsly, concarrently and jointly to pro- 
duce the injury, the patient cannot recover but 
must bear the entire Iobs alone. 

(b) When the negligence of both operat^B suc- 
cessively to produce the injury to the patient, 
the practitioner will be liable for all damages 
naturally flowing from his own negligence, but he 
will not be responsible for the aggravation of the 
injury occasioned by the subsequent negligence of 
the patient." 

Oonfiuion Amoiiff Authorities.— There is con- 
siderable confusion among the decisions with ref- 
erence to this subject, and some courts have en- 
tirely lost sight of the foregoing distinctions, but 
wherever the attention of the court has been di- 
rected to the subject, these distinctions have been 



Contributory Negligence.— DBFiNrnoN.— Cot^• 
tributary negligence is such an act or omission on 
the part of the patient, amounting to want of 
ordinary care as, concurring with the negligent 
act or omission of the practitioner, is the prox- 
imate cause of the injury.^' Where the negli- 
gence of the person injured primarily contributed 



iBSftD«n B. Smits. 4fi Wuh., 6E0; 11 L. B. i.., iiiZ: E 
Eollnnd, S9 Mo. App., £B»; Vltmol «. Howard, BB Vt. 44T; Du BoU v 
Decker, ISO N. T., SZSi Bit CMMlman «. Scott, ait O. SL, 86. 
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to the injury, by direct association with the cause 
of action, he cannot recover damages.** Both 
parties being in fault with reference to the cause 
of the injury complained of, the law leaves the 
burden rest where it fell. 

Brason pob the Rule. — ^Though the action of 
malpractice is in the nature of an action for a 
breach of the implied terms of a contract, the 
general rules of law governing contributory neg- 
ligence are applied where both are contempo- 
raneonsly and concurrently at fault, because of 
the difficulty which would usually be encountered 
in an attempt to apportion the injury between 
them. In this respect, however, there is practi- 
cally no difference between actions for malprac- 
tice and other actions in tort, because, as a mat- 
ter of fact, all actions sounding in tort have their 
origin in and are based upon a breach of some 
obligation imposed by law. 

IiiusTRATioNs OF THE EuLE. — ^Whcrc a pa- 
tient fails to return to the office for further treat- 
ment, as directed, whereby he suffers injury, 
though the treatment was proper and skillful, his 
trouble is attributed to his own negligence and he 
cannot recover from the practitioner.'* The re- 
fusal of the patient to employ an assistant for the 
practitioner, when the same is necessary and rec- 
ommended by the practitioner, and the patient is 

M UtUaJolm V. ArboCHt, 9S m. App., eOG; Heulni r. Bideer, 93 
m App., 449. 

UDuhMI r. OlUUh, U Hd,, SflS; 17 L. B. A, ia4S. 
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injured by reason of such want of assistance, such 
oondnct of the patient is negligence on bis part, 
entering into the cause of action itself, and will 
defeat bis right of recovery unless the condnct of 
the practitioner was snch as to be inconsistent 
with skill, care and good judgment ia the prem- 
ises.'^ A practitioner is liable for the iajnri- 
OQS results of his own negligence, although the 
subsequent acts of the patient, or others over 
whom the practitioner bad no control, may have 
aggravated the injury.'^ If the improper treat- 
ment makes the injury unavoidable and inev- 
itable, an action against the practitioner will not 
he defeated by the fact that subsequent misman- 
agement, or negligence of the patient or others, 
may have aggravated the trouble."* 

Independent Treatments.— If two dentists are 
performing independent services for a patient, 
neither is liable for the independent negligence of 
the other.'' A practitioner is liable to his patient 
for the damages resulting from his own negli- 
gence, even though the injuries are aggravated by 
the subsequent negligence of others. "* 

Presumption from Injury or Failure to Cure. — 
Since injurious consequences, or failure to cure 



nHeiriiu v. Bplcsr, 92 ID. Apii., 4«S. 

■aHitliOTn e. Blehmand. 4B Tt., GET. 

MWUmot V. Howard, 39 Vt., 44fl. 

xtVeUa V. Wadjwarth HowUnd Company, 168 HL, SH; GT L. B. A., 
11711, 

ta Wllmot v. Howard. 89 VL, <49 : Battunn v. Blehmond. tB Vt., GST ; 
Saudenou v. BdUnd, B9 Mo. App., SaS; San«n v. SmlU, 49 Waah, 
GST; IT L. K. A.. 1342. 
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or relieve, ordinarily do not establish either want 
of skill or want of care, it follows that proof of 
injurious results, or of such failure, is not suffi- 
cient to fasten liability upon the professional 
man. A practitioner cannot be regarded as an 
insurer of a successful result from his treatment, 
and to base a liability on failure alone would be 
to make him a guarantor." The mere failure to 
effect a cure or afford relief, raises no presump- 
tion of either ignorance, negligence or poor judg- 
ment.^* The fact that the patient grew worse 
under the treatment, and improved when the serv- 
ices were dispensed with, is not of itself sufficient 
to establish malpractice, as such facts may have 
been mere coincidences.*' 

Snit in Tort. — Actions for malpractice are al- 
most invariably in tort, that is, ex delicto in char- 
acter. However, a practitioner may make a spe- 
cial contract with his patient, and for violation 
of the same he will be liable in contract; but 
where the action is for a breach of the obligation 
imposed by law as a matter of public necessity 
and policy, it is in the nature of tort and not in 
contract."* As said by the court in Eandolph v. 
Snyder, 139 Ky., 159— "If the defendant made a 
contract with the plaintiff to treat him and his 
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family, as alleged in the petition . . . and simply 
broke the contract by refusing to come when sent 
for ... the right of action would be simply for 
the breach of the contract, and there would be no 
right of action in tort. But if the physician came 
and undertook the case and, having undertaken it, 
was negligent in bis treatment, then a cause of 
action in tort may be maintained for the non-per- 
formance of the duty which the law cast upon him 
when he nnderi;ook to treat the case." In actions 
of malpractice the usual allegations of employ- 
ment of the practitioner by the patient are mere 
matters of inducement to show the relation exist- 
ing between the parties and, inJerentially, the ob- 
ligation imposed by law on the practitioner by 
reason thereof. 

Agreement Excusing Negligence. — ^A practi- 
tioner cannot contract against his responsibility 
for negligence growing out of his want of skill or 
care, or his failure to exercise his best judgment 
in his services to his patient, as such an agree- 
ment is against public policy.^* A practitioner 
who accepts but fails to respond to a call cannot 
be said to be guilty of malpractice, and if the pa- 
tient is damaged, his action ought to sound in 
contract.^" But even in such case, the question 
might arise as to whether the delay in responding 
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was dne to refasal to call at all, or to negligence in 
determimng when to make the visit. 

EzhibitlDj; Injury.— In an action for malprao- 
tioe, the patient may exhibit the injured member 
to the jury in order that they may determine the 
natm-e of the trouble charged to the practitioner, 
provided the demonstration does not involve in- 
decent exposure."' 

Accident. — Statement op the Eulb. — No lia- 
bility attaches for injuries resulting from pure ac- 
cident. A patient may be injured under circum- 
atances which, in law, are considered purely 
accidentaL In such eases the practitioner is not 
liable for the damages sustained by the patient 
from the injury. The term accident, as here 
used, necessarily excludes the idea of negligence 
on the part of the practitioner. Merely calling an 
act, which resulted in injury to another, an acci- 
dent, will not relieve the party of responsibility 
for his negligence. The untoward result must 
have been what, in law, is recognized as an acci- 
dent 

Definition. — The Century Dictionary defines 
accident as "anything that happens or begins to 
be, without design, or as an unforeseen effect ; that 
which falls out by chance; a fortuitous event or 

■sLenirk v. DonghBTt;, lt>S m., I6S, 165; JeOenon Ice Co. v. 
ZwiinkcMkl, 78 HI. App., 646; Fowler v. Bergeaat, 1 Onat'i CuM 
(Fi.) S5E; Hen r. Lowra;, 1S3 Ind., SSG; rrwmui ■>, HalcbiaBOD, 
1( Ind. App., S89. 
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cireumstanee." Where an event takes place, the 
real cause of which cannot be traced or is, at least, 
not apparent, it ordinarily helongs to that class 
of occurrences which are designated as purely ac- 
cidental.^' Even though accident and negligence 
be not opposites, they cannot be regarded as iden- 
tical, without confounding cause and effect. Ac- 
cident and its synonyms, casualty and nusfor- 
tnne, may proceed or result from negligence or 
other causes known or nnknown." Where the 
negligence of the operator contributed to the un- 
toward resolt, it was not, as to him, an accident 
within the meaning of the law of negligence. 
There must be an entire absence of negligence on 
the part of the party sought to be charged.'" 
For a purely accidental occurrence causing dam- 
age, without fault of the person to whom it is 
attributable, no action will lie ; for, though there 
is damage, the thing amiss, — the injuria^s want- 
ing." 

AcciDBHT AND N&QLiQBNOB. — ^An occurrence 
which, to the patient, may properly be spoken of 
as an accident, is not necessarily an accident, 
from the viewpoint of the responsibility of the 
practitioner. If the latter was at fault, the oc- 
currence, as to him, was not an accident. Where 
an accident, combined with tbe negHgence of the 

ttW«b»aN Me., B. Oa. v. Bocka, 113 Ind., 404. 
ts McCarthy v. N. Y., Mo.. R. Oo., 80 Fa. St., B4T, SSI. 
t« Button V. Bonnstt, 114 Ind., 248. 
■T Oooley on Tarti, 80. 
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practitioner to produce the injury to the patient, 
and withont which negligence the injury would 
not have happened, the former is liable for the 
entire damage,"^ 

Gratuitous Services.— Besponsibility is not de- 
pendent upon nor related to the size or source of 
the fee. Where the relation exists, the liability 
attaches. When a professional man undertakes 
to render professional services to a patient, the 
law, from necessity, imposes upon him the duty 
to exercise ordinary skill, care and judgment, and 
default therein, resulting in damage to the pa- 
tient, constitutes a cause of action. Therefore, 
that the services were rendered gratuitously or 
were paid for by a third party is no defense to an 
action for malpractice.^' 

Arbitrary Sefnsal to Take Case.— Since a pro- 
fessional man is not required to render profes* 
sional services to everyone, he may arbitrarily re- 
fuse to undertake the treatment of a case and, in 
such event, he will not be liable for malpractice 
whatever may be the consequence to the appli- 
cant.^ The case last cited was an action under 
a statute based upon Lord Campbell's Act, giving 
a right of action for wrongfully causing the death 

MBooUbDi v. Walll, 100 HL, 334; W^ok v. Lkndu, 7G UL, SB; 
I. 0. B. Co. tF. Siter, 329 HL, BSD; JoUet «. Vaitr. BB IIL, fiS; Ow 
Itrrllle v. Cooks, 139 111.. 1G2; Jollst s. Shuteldt, 14< IB., 408. 

aaPeck v. Hntchlaun, S8 Ii., BBO; Pippin v. Bbepptrd, 11 Price, 
400; BacksT v. JulniU, IS S. 7. Snpp,, SIS; DnBnii «. D*okar, IBO 
N. Y., 326. 

lOHuTle; t>. Eddinfllald, IGS Ind., 410. 
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of a person. Salt was brought by the admituB- 
trator of a deceased person against a physician 
(Urging him with wrongfnlly cansing the death of 
the intestate, and demanding ten thoasand dol- 
lars. The defendant was a licensed physician 
who was, and for a nmnber of years had been, 
practicing medicine in the locality and who held 
himself out to the public as a general practitioner 
in that profession. He had previously been the 
family physician of the deceased. It appears that 
the decedent became seriously ill and sent for the 
defendant, by a messenger who informed the de- 
fendant of the extreme sickness of the decedent, 
tendered him his usual fee for services and stated 
to him that no other physician was procurable at 
the time, and that decedent was relying on him for 
professional attention and services. In fact, no 
other physician was procurable at the time and 
decedent did rely upon the defendant for profes- 
sional assistance and relief. Without any reason 
whatever the defendant refused to accept the call 
or render aid to the decedent. No other patients 
were requiring his immediate attention and he 
could have responded to the call without incon- 
venience. Death ensued without the fault of the 
decedent and, in the complaint, it was alleged to 
have been caused solely from the act of the de- 
fendant in refusing to accept and respond to the 
call. It appeara to have been conceded by the 
plaintiff that there is no common law liability on 
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the part of the physician to render professional 
services to all who apply and, therefore, this ques- 
tion was not directly before the conrt. The real 
contention of the plaintiff was that the statute, re- 
quiring parties who desire to practice medicine to 
procure a license, implied that obligation. The 
statute in force at the time provided for a Board 
of Examiners, standard of qualification, examina- 
tion of applicants, license to those found qualified, 
and prescribed penalties for priicticing without a 
license. The court held that the statute is a pre- 
ventive, not a compulsive, measure ; that in obtain- 
ing permission from the State to practice medi- 
cine, the licensee does not engage that he will 
practice at all, nor does he promise to render the 
services on any other terms than he may choose 
to accept or adopt, and that by the fact of issxung 
a license, the State does not require that the licen- 
see shall in fact practice the profession, neither 
does it stipulate that he must serve all who need 
faim. 

Civil Riffhts Acts.— PuEPOSB.— The Civil Eights 
Acts of the various states are intended for the 
protection of all citizens in their dvil and legal 
rights, their general purport being to entitle all 
persons within the jurisdiction of the state, re- 
gardless of color or race, to the full and equal 
enjoyment of all the accommodations, advantages, 
facilities, conveniences and privileges of inns, res- 
taurants, eating houses, barber shops, public con- 
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veyances on land and water, theatres, and all other 
places of public accommodation and amnsement, 
subject only to the conditions and limitationB es- 
tablished by law, and applicable alike to all citi- 
zens, irrespective of race, color or previous 
condition of servitude.** 

Social and Pbofebsiokal Relations. — The busi- 
ness to which these statutes apply must be of a 
public character; the statutes do not attempt to 
control the conduct of the citizen in his private 
matters. The statutes do not attempt to confer 
equality of social rights or privileges or enforce 
social intercourse. The only effect of the 13th 
and 14th amendments to the Federal Constitution, 
and of the statutes passed in pursuance thereof 
by Congress and the several states, is to place all 
citizens on gm equality before the law.*' 

Dentists Not Included. — These statutes and 
amendments do not require a dentist to undertake 
the relation of dentist and patient with a party, re- 
gardless of race, color or previous condition of 
servitude. They do not attempt to abridge his 
right to determine with whom he will contract 
and for whom he will render services. While he 
may hold himself out as ready to accept as pa- 
tients all persons presenting themselves for that 
. purpose who need his services, still his work, be- 

4ib*7Um ti. Oqttt, isa in., sst. 

czOanivay v. Salt Lake I>Tui»lie Auo., IT Utah, ST; Oivil Bishti 
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ing professional in character, ia not sufficiently 
public in its nature to bring it within the provi- 
sions of these statutes. 

WroDj; DiagnoaiB. — Generally speaking, li- 
ability for malpractice attaches by reason of im- 
proper treatment rather than from any mistaken 
diagnosis. The patient ia not materially con- 
cerned in what the practitioner thinks his trouble 
to be, except as his conclusion takes concrete form 
by treatment for the supposed malady.*' A 
wrong diagnosis, not followed by improper treat- 
ment and injury to the patient, is not sufficient 
to predicate an action for malpractice/* but where 
the sole purpose of the employment is the diag- 
nosis and report of the same, negligence or bad 
faith in making the examination, resulting in a 
wrong conclusion and erroneous report, and con- 
sequent damages to the patient, constitutes a 
cause of action."' In the case last cited a young 
man was engaged to be married but the father of 
the girl refused bis consent because of rumors that 
the fellow was afflicted with a venereal disease. 
He denied the charge and agreed with the father to 
submit to an examination by a physician selected 
by the father at the latter 's expense. The ex- 
amination was made and the physician reported 
that the fellow had such a disease. In conse- 
quence, the engagement was broken off and the 

•» arainger v. BtSB, I8T Mo., 18T. 
«« Tomer v. Aiken, 13S la., 114. 
4BBuTiot( V. FUmpton, 160 Mut., 089. 
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fellow brought various suits for conspiracy, slan- 
der and malpractice against the father, physician 
and others. On trial the suits were consolidated. 
It was found that the young man was not dis- 
eased; that the father and physician acted in good 
faith and that there was no conspiracy. There 
was technical defect in the pleadings in the slan- 
der suits and, therefore, liability on that score 
was not considered. In the suit for negligence or 
malpractice against the physician, the trial court 
instructed the jury to find a verdict in favor of 
the defendant, to which the plaintiff excepted and, 
on appeal, the supreme court said: 

"The verdict in the action for negligence must 
be set aside. The evidence tended to show that 
the defendant was employed by Morrill (the 
father). Having undertaken for compensation to 
be paid by another, to examine the plaintiff, and 
to report whether he was diseased, the defendant 
was bound to have the ordinary skill and learning 
of a physician, and to exercise ordinary diligence 
and care; and if he failed, and the plaintiff was 
injured because of his want of such skill and learn- 
ing or his want of such care, the defendant was 
answerable to him in damages. ... In our opin- 
ion, the fact that the purpose of the examination 
was information, and not medical treatment, is 
immaterial; and the breaking of the plaintiff's 
marriage engagement, in consequence of the wrong 
diagnosis, was not too remote a damage to sustain 
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the action. Upon the evidence, it was for the jury 
to say whether the defendant ased ordinary care, 
learning and diligence." " 

Damages. — The damages which a patient may 
recover are those growing out of the injury result- 
ing from the negligence, but not for any loss sus- 
tained by reason of the original disease or 
condition. He may show his pecuniaiy loss direct 
or indirect, impaired earning capacity, loss of time 
and its value, actual expenses incurred and pain 
and suffering, even up to the time of trial, any 
disfigurement of person resulting from the mal- 
practice, permanency of the injury resulting there- 
from, and the station and condition in life of the 
patient, mental worry, anxiety, discomfort, morti- 
fication and chagrin, by reason of the injury from 
the malpractice.*^ 

Borden of Proof. — Questions which are suscep- 
tible of exact demonstration or absolute deter- 
mination, are not often the subject of litigation.** 

Peepondbbanoe of Evidencb. — A preponderance 
of the evidence is all that is required of the plain- 
tiff in an action for malpractice. It is not neces- 
sary to prove the negligence of the practitioner 
heyond a reasonable doubt, nor by evidence suffi- 
cient to establish a clear conviction thereof in the 
minds of the jury.*' 

4e Harriott o. Fllmptau, ISS Uui., GSB. 

4T Oluunberlalii v. Foiter, 9 Unn., 244; TiEH v, Wilcoi, e Ksu., 48; 
Cod; v. Wdni, 1 Mont., 424; Coombs o. King, lOT Ue., aTB, SSO. 
4S Boucher t>. LorocbeUe, 74 N. B., 4SB. 
4>Hoeiiei t>. Ko«h, 84 JU., 408, 
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EzcLnDiKo aijL Pbobable Causes. — It is not 
necessary to exclude every possible cause for the 
injury, except the negligence of the practitioner, 
it being sufficient to show that the wrongful treat- 
ment was the probable cause. The jury is not 
permitted to determine by mere conjecture be- 
tween two equally probable causes of the injury 
complained of, for only one of whidi the practi- 
tioner is responsible."" But the patient makes ont 
his case onder such circumstances, when he has 
shown that it is more probable that the cause for 
which the practitioner was responsible is the one 
that was the proximate canse of the nntoward re- 
sults."* 

Excusing Cause Must Be Conceded or Pboved. 
—The rule that the jury cannot he permitted 
to determine by guess or mere conjecture be- 
tween two equally probable causes of the injury, 
for only one of which the practitioner is respon- 
sible, has no application unless the existence of a 
sufficient cause or causes for the injury, aside from 
the negligence charged, is conceded or conclusively 
proved.'^ 

Infection Following Tkeatment, — Proof of an 
infection following treatment or operation does 
not discharge the burden resting upon the patient 
to establish liability of the practitioner, but he 
must introduce at least some evidence tending to 

BD DcKbennea v. Concord R. Co., 69 S. H., 285. 
EiBoneher v. LnrocheUe, 74 N. H.. 4Sa; 15 L. R. A., 416. 
la BonchsT v. Ltroelielle, 74 H. H., 485. 
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show that the practitioner was to blame and that 
it is at least probable that the untoward result 
was dae to the improper coudact of the latter, 
and might not have happened bat for sach con- 
duct" 

Anesthetic. — (1) Failure to Administer. — ^Pail- 
ure or refusal to administer an anesthetic is 
not ground for an action for malpractice."* (2) 
Negligence or Other Cause. — Where the death 
of a patient might have been caused by the im- 
proper administration of an anesthetic by the 
practitioner, or calcareous degeneration of the 
heart, the practitioner is not liable anless it is 
made to appear from all the evidence that the 
death resulted either wholly, or in part, from the 
improper use or administration of the anas- 
thetic" 

Mistake in IhACHTOBis. — A mere mistake in diag- 
nosis, not accompanied by improper treatment for 
the real trouble, will not render the practitioner 
liable."' 

Partners. — Partners in the actual practice of a 
profession are liable for the independent malprac- 
tice of either."^ 

Independent Acts. — One practitioner is not li- 
able for an injury inflicted by another, if not part- 
is Ewim V. Ooode, 78 Fed., 4«S. 

E« Dje V. Corbin, GS W. Vs., 36S. 

■s YsRls V. Alias, 48 N. T. Bupp., 837. 

■< Hcd Oiou V. Orwn, 126 HL App., Sit, 

CTHTrna V. ItvIb, 38 8. 0., 936; WbltUker tr. OolUii*, 84 ICIdd., 
290; H«B V. iMwnr. 133 Ind., 23S. 
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ners, unless they acted in concert or cooperation. 
Where their acts are entirely independent, sepa- 
rate and distinct as to aid, concert, cooperation 
and advice, there can be no joint Liability and each 
will be liable only to the extent of his own wrong.'* 

Matron, — Assistant, — Apprentice. — A practi- 
tioner is liable to his patient for damages resulting 
from the negligence of his attendant or apprentice 
whom he permits to assist him in his work."' The 
assistant is also liable for his own negligence.*** 

Death from Malpractice. — Common Law. — ^At 
common law no action lies for damages caused by 
the death of a himian being, by the wrongful or 
negligent act of another, in favor of the heirs, 
distributees or personal representatives of the de- 
cedent.'^ 

Statotes. — ^In 1846 the British Parliament 
passed a statute familiarly known as Lord Camp- 
bell's Act, in words inter alia as follows: "That 
whensoever the death of a person shaU be caused 
by wrongful act, neglect or default, and the act, 
neglect or default is snch as would (if death had 
not ensued) have entitled the party injured to 
maintain an action and recover damages in respect 
thereto, then and in every such case, the person 
who would have been liable if death had not en- 
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saed, shall be liable to an action for damages, not- 
withstanding the death of the person injured and, 
althongh the death shall have been cansed under 
Bueh .circumstances as amount, in law, to a felony." 

The act then provides that the action shall be 
brought for the benefit of the wife, husband, par- 
ent and child of the deceased in the name of the 
personal representative of the deceased. This 
statute has been enacted, with sHght modifications 
and additions, in all the states and wherever such 
statute is in force a practitioner is liable for all 
damages sustained by the beneficiaries, in case the 
death of his patient results from his malpractice. 

Damages. — In these eases, where the benefi- 
daries are lineal kindred of the deceased, the 
damages which are recoverable are usually limited 
to the pecuniary loss sustained by such bene- 
ficiaries.*" 

Criminal liability. — ^In case of gross negligence 
of a practitioner, resulting in the death of his pa- 
tient, he may be guilty of manslaughter. In order 
to sustain the action, gross incompetency or reck- 
less inattention or indifference must be shown. 
An inadvertent mistake, a mere error of judg- 
ment, an inability to master unforseen conditions 
will not be sufficient to predicate such liability."' 
In case of criminal negligence, where death does 
not result, the practitioner wUl be guilty of a mis- 
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demeanor.^* The practitioner's real intention is 
immaterial. He is presumed to intend the reason- 
able and probable consequences of his acts.'" 
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CHAPTEB IV 
BES IPSA LOQUITUR 

PreBiunptioiL — Definition. — A presumption is 
a hypothetical or inductive inference; something 
that is supposed to be true upon grounds of prob- 
ability. Presumption is an inference as to the ex- 
istence of a fact from the existence of some other 
fact or facts based upon previous experience of 
their connection, implying relation or assodation, 
or dictated by the policy of the law. Presump- 
tions are inferences in accordance with the com- 
mon experience of mankind and the established 
principles of logic The strength of a presomp- 
tion is dependent on the closeness or uniformity 
of association of the given fact or facts with the 
fact inferred. Thus, from the fact that the groimd 
is wet, the presumption that it has rained will 
be strengthened according as the appearance of 
the ground, the extent of the wet area and other 
incidents exclude other causes for the condition. 

Pbbsumptions op (1) Fact and (2) Law. — 
"Writers speak of presumptions of fact and pre- 
sumptions of law, and divide the latter into dis- 
putable and indisputable presumptions. Pre- 
sumptions of law are only strong presumptions of 
fact. "Where public policy or welfare are in- 
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volved, these strong presumptions of fact are 
usually indisputable presumptions of law. Thus, 
rational men usually intend the reasonable and 
probable consequence of their conscious acts and, 
therefore, where the act is wrongful, the law in- 
disputably presumes such intent. A party will 
not be permitted to show that he really intended 
otherwise. An act is inevitably characterized by 
its consequences, when reasonable and probable, 
regardless of the real intent of the actor. In this 
connection we are interested only in certain pre- 
sumptions of fact in which no questions of the 
policy of the law are involved. They are only 
the application of the principles of logic to the 
ascertainment of facts which are the suhject of in- 
quiry in judicial tribunals. 

The Maxim. — Res ipsa loqmtur is a well recog- 
nized principle of the law of negligence. Broadly 
stated, it means the thing speaks for itself. It is a 
departure from the harshness of the common law, 
in that it shifts the burden of explanation from the 
party complaining to the party who natnrally is in 
the best position to know the facts. The party 
against whom it operates must owe the injured 
party some general or special duty of protection 
or care, and that duty must have been violated. 
The fact must be such as, in the absence of ex- 
planation, naturally raises an inference of negli- 
gence on the part of some one, in which event the 
party owing the duty is charged with the burden 
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of showing that the oocTirrence was without his 
fault. It has been said that this phrase is often 
nsed in actions for injury by negligence when no 
proof of negligence is required beyond the oc- 
cnrrence itself, which is such as necessarily to in- 
volve negligence.^ 

Application of the Maxim, — The doctrine was 
first applied to a case where a traveler on a public 
highway, while passing in front of a building, ad- 
joining the same, was injured by a barrel roll- 
ing out of a second-story door. -Barrels, when 
properly placed, do not, of their own volition, 
change their position and, as the owner of the 
properiy adjoining the highway owed a person, 
rightfully using the same, the special duty of so 
using his property as not to injure the other, the 
court said that the burden of explaining the cir- 
cumstances under which the barrel fell, should be 
upon the owner of the property, as he was in the 
best position to know the circumstances leading 
up to the acddent and injury." As stated hj one 
authority, the occurrence itself is evidence of neg- 
ligence.^ The doctrine has also been applied to a 
case where a pedestrian on a sidewalk In a city 
was injured by a hammer falling from a swinging 
scaffold which was being used fay workmen in front 
of the building.* The inference would not have 

iBcFuTleT Law D<ctti>ii«-f. 
1 Bjune V. Boidle, 3 H. A 0., 73S. 

■ CannliKbuD v. Dady, Ifll N. Y., 163, 16S; Ennii s. Qnj, BT 
Hud. (H. T.) S56, 361. 

4 Hunt V. Hojrt, SO HI., G44. 
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arisen in the original ease if the evidence had left 
it uncertain from which of two doors, on different 
premises, under different control and ownership, 
the barrel fell. If, from the evidence, the hammer 
might have fallen indifferently, either from a scaf- 
fold under the control of A, or from a scaffold 
under the control of B, there can be no presump- 
tion that either A or B specifically was negligent. 
There must be at least a preponderance of the evi- 
dence that it came from one rather than the other. 

Burning a patient by S-ray is prima facie evi- 
dence of negligence." 

Sponge Oases.— This doctrine is illustrated in 
the case where absorbent gauze or sponges, or 
other foreign bodies, are left in the abdominal 
cavity after an operation. The presence of the 
intruder impels the unbiased mind to the infer- 
ence that the surgeon in chaige was negligent 
and, because of that inference, the law casts on 
him the burden of showing that he was without 
fault. Of all persons, he ought to know why the 
foreign substance was left there. The broad equi- 
ties of the case demand that he be called upon to 
explain the occurrence and show, if he can, that 
he did all that could be done under the circum- 
stances to find and remove all foreign objects. 
Neither will an explanation that merely shifts the 
blame on others suffice. In the langufige of one 
of our courts — 

( Shockbr «■ Tnobr, 12T Ii., 4G6. 
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"Why was there left in the parts a foreign 
sabstance which the operating surgeon shonld 
have removedt It was for him to acquit himself 
of negligence with respect to it. The sponge es- 
caped his observation. Whyt Was it so hidden 
and concealed that reasonable care on his part 
would not have disclosed it, or were conditions 
such that, in his professional judgment, further 
exploration by him for sponges would have en- 
dangered the safety of the patient t In a word, 
did he do all that reasonable care and skill would 
require 1 Except as one or the other of these 
questions can be answered affirmatively, from the 
evidence, the law tviU presume to the contrary and 
attribute the unfortimate consequences to his con- 
tributing negligence. Neither does the defendant, 
nor a single witness in his behalf, undertake to give 
any explanation of the fact that a sponge, which 
the defendant should have removed, was allowed 
to remain, except to say that the nurses failed to 
keep accurate count. From all that appears in the 
case, the retained sponge might readily have been 
discovered by the surgeon, and reasonable pru- 
dence and care on his part would have avoided 
the accident. If this were so, clearly his negli- 
gence contributed with that of the nnrses and re- 
sponsibility therefor, in law, attached."' 

Dental Oases. — Leaving part of a brooch in a 
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tooth and closing tip the cavity, should trouble 
afterwards result therefrom, would cast upon the 
operator the burden of showing that he was with- 
out fault in the premises. The presence of the 
broken end of the brooch requires an explanation 
from the person responsible for its presence, and 
a failure in this respect rightfully fixes his re- 
sponsibility.' A complete fracture of the sub- 
maxillary, while extracting a tooth, is of such rare 
occurrence, where proper care is exercised, as to 
raise a presumption of negligence on the part of 
the extractor, and the law should impose upon 
biTrn the burden of showing that he exercised due 
and reasonable care and skill under the circum- 



Others Involved. — Where the evidence leaves it 
uncertain, whether the foreign body was left in the 
cavity by the operating surgeon at the time of clos- 
ing the incision from the original operation, or 
was put in afterwards by others, independent of 
the operator, in the course of drainage, the doc- 
trine would not apply.* In the case last cited 
there was evidence tending to show that the sur- 
geon should have discovered the gauze during his 
course of treatment after the operation and before 
the termination of the relation. 

Infection. — Ordinarily the sequence of an a^ra- 
vated condition, does not raise any presumption 
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of improper treatment. Where a condition can 
be explained by either of several causes, its pres- 
ence proves neither. Thus, the presence of infec- 
tion following dental treatment does not, of itself, 
prove that the dentist was at fault, because the 
trouble may have been introduced by other means, 
either before or after the services." Evidence 
must be produced to connect the treatment with 
the untoward result. Proof that the dentist had 
previously treated a patient similarly afflicted and 
neglected to disinfect his hands and instruments 
before undertaking the treatment complained of, 
might be sufficient to cast the blame upon him. 
However, we are now discussing presumptions, 
not the weight of evidence. 

Leaving a tooth go down the windpipe of a pa- 
tient who is nnder the influence of an anesthetic 
raises a presumption of negligence on the part of 
the operating dentist and casts upon him the bur- 
den of showing that the incident occurred without 
his fault." 

B Evlug V. Goods. IS Ted., 442. 

lOSellr V. Colton. 1 Citr Ot. (S. Y.) 439; aea McGehee v. Shiffnun, 
i Csl. App,, SO. 
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DENTITION 

Development of the Teeth.— An examination of 
the teeth of a child will give a reasonably accurate 
idea of its age. The two lower middle incisors 
nsnally appear before the child is seven months of 
age. The four upper incisors asnally appear at 
about the age of nine months and almost invariably 
before eleven months. At the age of twelve 
months the four lower incisors and the four an- 
terior molars have appeared. The four canine 
teeth usually appear when the child is about eight- 
een months of age and are seldom ever delayed 
beyond twenty-one months. The entire tempo- 
rary set is usually erupted before the child attains 
the age of thirty months. According to Saunders, 
before the appearance of the permanent teeth and 
the loss of the temporary set, the child's jaws 
contain forty-eight teeth, twenty temporary fully 
developed and twenty-eight permanent in the proc- 
ess of development. The presence of forty-eight 
teeth in the alveoli of the jaws of a skeleton would 
fix the age at between six and seven years. The 
permanent teeth number thirty-two and appear in 
the following order: 
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1. The 4 anterior molars, at the age of about 
six to seven years' ; 

2. The 4 middle iacisors, two in the upper and 
two in the lower, at the age of seven to eight years ; 

3. The 4 lateral incisors, at the age of eight to 
nine years; 

4. The 4 biscnspids, at the age of ahout ten 
years; 

5. The 4 pre-molars, at eleven to fifteen years ; 

6. The 4 canines, at the age of about eleven to 
thirteen years; 

7. The 4 second molars, between the ages of 
twelve and seventeen years ; 

8. The third molars are exceedingly irregular 
in their eruption but may be expected about the 
21st year, though they frequently delay many 
years thereafter. 

At seven years of age there may be 4 permanent 
teeth, namely, 4 first molars; at nine there will 
generally be 12, namely, 8 incisors and 4 first 
molars ; at thirteen there will be 20 to 24, namely, 
8 incisors, 4 canines, 4 bicuspids, 4 first molars, 
and probably 4 pre-molars. 

In examining 1,046 children, Hr. Saunders 
found that out of 708, known to be nine years of 
age, 389 had the full development of teeth for 
that age. In counting, he considers that where 
the teeth on one side are fully developed those of 
the other side should be counted also, and, with 
this correction, 530 came up to the standard. Of 
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the remainder, none would have varied more than 
a year from the standard, and the variation was 
invariahly by defieieney. Of 338 children of thir- 
teen yegrs of age, no less than 294 might, from 
their teeth, have been pronounced to be of that 
age. Thirty-six of the remainder would have been 
judged to be in their 13th year, and eight at or 
about the completion of the 12th year. 

Identificatioii by Means of the Teeth.— The teeth 
are among the last parts of the body to decompose, 
and, therefore, since no two mouths are exactly 
alike in all respects, the teeth and Jaws furnish 
good and, sometimes, indisputable means of iden- 
tifying a skeleton or a corpse. Criminal reports 
abound in instances in which the oral organs were 
important factors in determining the identity of 
a person or of a body. Therefore, it is advisable 
that, in case of the discovery of a corpse or skele- 
ton whose identity should be determined, and 
where the cause of death may later become a sub- 
ject of legal inquiry, a most minute investigation 
of the mouth should be made and a written memo- 
randum taken, at the time, of all observations, and 
particularly a cast of the mouth ought to be taken, 
if practical Cases of doubtful identity have fre- 
quently been settled by casts of the mouth taken 
before death, by dentists, and such cases may arise 
at any time. In this connection, many questions, 
some intricate and speculative, may arise relative 
to the facte observed, and the investigation should 
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' be made with a view of furnishing satiafaetory 
data for an opinion on any subject which may 
reasonably be anticipated. Whether teeth which 
are wanting in a corpse or skeleton were lost be- 
fore or after death; if before, then how long be- 
fore; the cause of a certain condition observed, 
or whether such condition could have been pro- 
duced by such and such means, or is the result of 
disease, or existed prior to death, or was caused 
after death, etc., etc, and numberless other ques- 
tions which should occur to the careful observer, 
should challenge the attention of the investigator. 
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ANESTHETICS 

Definition. — ^Ajiesthesia means a loss of sensi- 
hiMy to external impressions ; in a technical and 
restricted sense, a loss of the sense of touch. Fre- 
quently, however, it is a general term used to de- 
note aU classes of insensibility. The agent which 
produces anesthesia is termed an anesthetic ; there- 
fore an anesthetic is any remedy used to relieve 
pain or other hyperesthetic condition of the sen- 
sory nerves. 

Kinds of Anesthetics. — There are two pnncipal 
groups of anesthetics when classified according to 
the nature of their effects 

(1) Local, as affecting a restricted area or part 
of the body, and 

(2) General, as affecting the entire body. 

Cold is one of the most useful and generally em- 
ployed local anesthetics. This condition is now 
usually brought about by the nse of ether or ethyl 
chloride, as a spray. Local anesthesia is fre- 
quently produced by the use of cocaine, eucaine, 
holocaine and orthoform. Some of the more com- 
mon general anesthetics are ether, chloroform, 
nitrous oxide, antipyrine, acetanilid, etc. 
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Chloroform should not be given where there is 
weakened heart action from disease. Where there 
is chronic or severe kidney trouble an anesthetlo 
should not be given unless absolutely necessary, 

Besponsibility in Administering Anesthetics.— 
In administering an anesthetic agent for the pur- 
pose of his professional duties a practitioner is 
bound, in law, to look only to natural, ordinary, 
usual and probable consequences. Conversely, he 
is not answerable in malpractice for failing to an- 
ticipate results arising from a peculiar condition 
or temperament of his patient, of which, in the ex- 
ercise of reasonable skill and care, under the cir- 
cumstances he had no knowledge. Where the 
administration of an anesthetic is necessary or ad- 
visable for professional purposes, and objection to 
its administration not appearing or being discover- 
able by careful and skillful diagnosis, he is not 
liable for resulting damages unless at least two 
facts coexist, namely ; 

1. That he was guilty of negligence in reference 
to the administration of the anesthetic, and 

2. That the injury of which the patient com- 
plains was the result of this negligence in the use 
of the anesthetic. 

The negligence in the administration of the an- 
esthetic may have consisted in administering it 
without sufficient preliminary examination, or in 
administering an unfit and unsuitable drug, or in 
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the tmsMUful or carelese maimer of admiiiiatra- 
tion, or in the excessive amount given.* 

Extroae Responsibility in Fact.— In deaHng 
with anesthetics, the practitioner must know that 
he is using instromentalitiea whidi are dangerous 
and deadly, and his care must be in proportion to 
the risk involved to his patient. His responsi- 
bility begins with the examination preceding the 
administration of the drug and carelessness re- 
sulting in the determination to use the same when 
clearly it should not have been given will make him 
liahle in malpractice for resulting injuries, and, 
possibly, for manslaughter, where the conse- 
quences are death. He cannot trifle with the 
health or life of bis patient and not shoulder the 
responsibility.* 

Effects of Anesthetic, — In cases of anesthesia 
from the administration of a general anesthetic 
the following propositions of fact may be said to 
be established by the consensus of medical expe- 
rience and opinion : 

1. Consciousness of external impressions is im- 
paired in the early stages. 

2. This impairment is progressive. 

3. The impressions wbidi reach the mind dur- 
ing the progress of anesthesia are distorted and 
sometimes perverted. 

4. Consciousness of external impressions is en- 
tirely lost in the final stage. 
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5. Volontary mnscnlar movement is not lost im- 
til the final stage. 

6. Emotions of an erotic character are often ex- 
tated. 

7. Memory of events occarring during the prog- 
ress of anesthesia is distorted and sometimes 
wholly unreal 

8. Dreams are sometimes experienced. 

9. The impressions left hy these dreams remain 
fixed in the mind with all the vividness of real 
events.' 

Value of Testimony.— The fact that, during the 
last stages of anesthesia, the mind is entirely lost 
to outward impressions, and the entire sensory 
nervous system has suspended Its functions, 
should be sufficient to stamp with great uncer- 
tainty the statement of a, person as to what oc- 
curred to him while under the general influence of 
an anesthetic, when the statement is based upon 
his alleged sensations at the time; therefore, when 
to actual mental suspension there is added possible 
hallucinations and self-deception of a character 
similar to the alleged experience, the testimony 
has but few elements entitling it to credit. Mani- 
festly, but little reliance can he placed upon sup- 
posed impressions alleged to have been received 
during the time. 

Bape. — Definition. — Bape is the carnal knowl- 
edge of a female forcibly and against her will. 

aVharton A Stitle: Med. Jiuliip. 
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This is regarded as a moet brutal crime and the 
penalty in all civilized communities is justly se- 
vere. On the Mgh seas and in all places within 
the exclusive jurisdiction of the United States, it 
is punishable by death. 

The Fobcb. — The kind and degree of force used 
is not material, if it be sufBeient to overcome re- 
sistance. It may be physical violence, fraud, in- 
timidation by threats and through fear of personal 
injury or public scandal, the administration of 
drugs or gases producing anesthesia or exciting 
sexual passions, taking advantage of natural sleep, 
hypnotic influences, or any of the countless arti- 
ficial means whereby a female's power or desire 
to resist may be overcome. The gist of the of- 
fense is the havii^ sexual intercourse without her 
consent, or at a time when, because of a natural 
or artificial, permanent or transient, mental con- 
dition, she was incapable, in fact or in law, of 
giving consent. 

Purpose op Anebthetizatiok. — Since deflora- 
tion of a female under the influence of an anesthet- 
ic is rape, and the gravamen of this offense is the 
violation of the person, the intent with which or 
the person by whom the anesthesia is induced 
is unimportant. Whether the stupefaction was 
brought about at her request to relieve pain of a 
dental operation, or without her consent to excite 
her sexual passions, leading to voluntary submis- 
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sion, or to overcome her power of resistance to the 
assault, the offense is rape. 

Uhchastitt of Female. — The previous unohas- 
tity of the woman is immaterial, except as it affects 
her credibility, where the act is denied, or bears 
upon the presumption of consent, where the act is 
admitted.^ 

Eight to Administer.— Instruction on the sub- 
ject of anesthetics and in the methods of adminis- 
tering them is included in the curriculum of every 
reputable school of dentistry. The right to ad- 
minister an anesthetic in a proper case is implied 
in a dental degree. Though the necessity for re- 
sort to the drug is not the same as in general sur- 
gery, the use of anesthesia is recognized as a 
distinct equipment of the dental profession, and 
as essential to the snccessful performance of his 
work in certain cases. If there is any reasonable 
justification in fact for resorting to the expedient, 
considering the nature of the operation and the 
condition of the patient, and the patient desires or 
consents to the same, the practitioner may employ 
it in connection with his professional services, 
and he will not be answerable for untoward results 
merely by reason of the fact of having admin- 
istered the drug. The law indulges no presump- 
tions, eitherof ignorance or skill. If the plaintiff 
alleges ignorance in the matter of administering 
the anesthetic, as the basis of his right of action, 

4 0aniv t>. State, 118 tnd.. E26: Mue7 v. Stals, 6(1 Aik., 628. 
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be must prove his allegation or lose his case. If 
he offers no proof of ignorance, Uiere is nothing 
on which to fonnd his charge, since the law does 
not presume that the practitioner was ignorant. 
If the patient introduces evidence sustaining his 
allegation, the practitioner must show that the an- 
esthetic administered, and the method of adminis- 
tration were in accordance with the teaching and 
practice of the profession. In practice a dentist 
is not likely to be charged generally with being 
ignorant. Such an allegation might be extremely 
difficult to prove and, even if proven would avail 
the patient nothing unless he also proved that, by 
reason of that ignorance, he was injured. The 
want of bMU must have been manifested in the par- 
ticular case. Ignorance must be translated into 
action or non-action before the patient can com- 
plain. The conduct, not the ignorance, is the real 
ground of complaint. The practitioner may be 
generally ignorant and unskilled but may do right 
by chance, accident or mistake. Why should the 
patient complaint He may be ever so skilled and 
do wrong through negligence, and thereby injure 
his patient. Why ^onld the patient not com- 
pkun? 



Dcillizedoy Google 



y 



CHAPTEE Vn 
CONSENT TO OPERATION 

Coiuent Necessary.— Consent of the patient is 
indispensable to the justification of a dental or 
surgical operation. It is an absolute right of 
the patient to determine what he wants done, and 
his will must prevaiL 

Motive. — An unauthorized operation is a tres- 
pass regardless of the motive which prompted the 
operator. The basis of the liability is the wrongful 
invasion of the person, and proper motive is 
neither justification nor excuse for the assault. 
The dentist who extracts a tooth without the con- 
sent of his patient is in the same category tech- 
nically as the bully who removes it with a blow. 
The only relation of motive to the offense is its 
effect on the damages to be recovered. Where 
the motive was good the law allows only compen- 
satory damages, but never less than nominal, while 
in a ease involving evil motive, the injured party 
may recover punitive damages in addition to his 
actual loss. 

Implied Oonsent. — The presence of a patient in 
the chair of a dentist presupposes a desire to have 
some service rendered, but it does not indicate a 
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desire to have any particalar operation performed 
or course of treatment undertaken; but knowingly 
submitting to a partienlar operation or course of 
treatment, by an adult, implies consent thereto. 
Where a patient, without objection, voluntarily 
submits to an operation, or a course of treatment, 
Ms specific consent will be presumed as such con- 
duct- is prima facie evidence of hia consenting 
mind.^ 

Scope of Conflent.— It is for the practitioner to 
examine, consider and recommend; it is for the 
patient to determine. In cases of the extraction 
of teeth and the substitution of plates or bridges, 
the wishes of the patient must be observed. The 
operation should be confined to the specific serv- 
ices agreed upon. Consent to extract one tooth 
is not authority to eliminate two or more, and con- 
sent to the removal of a particular denture does 
not justify the extraction of a different member, 
even though the latter more emphatically requires 
removal. It is the patient's, not the dentist's 
month that is being operated upon, and the former 
is the party for whom the services are being ren- 
dered. His final determination must be respected 
even though it be clearly wroi^. The only alter- 
native to obeying that conclusion, when expressed, 
is to refuse to operate at all and discharge the pa- 
tient. Usually the patient will accept and follow 
the advice of his dentist, given in good faith after 

1 SUIe V. Hoolekeepvr, TO Md., IBS. 
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proper diagnoBis and consideratioD; but when he 
will not do SO his wishes must control in all opera- 
tions undertaken. Merely because the practi- 
tioner 's judgment ought to be better than the judg- 
ment of his patient is no sufficient reason why the 
judgment of the former should prevail. This ap- 
plies with special force where the services result 
in extensive changes in the oral cavity. However, 
a dentist is not always justified in doing what his 
patient asks him to do. A party suflfering a tooth- 
ache may not be in a mental attitude or physical 
condition to determine what is best. His desire 
is to be relieved of pain by the shortest route and, 
therefore, would naturally consider a permanent 
cure the most desirable consummation. Unless, 
on diagnosis, extraction is indicated, the operator 
should refuse to remove the offending member. 
By a simple treatment he may be able to accom- 
plish all the sufferer desires, and the tooth may 
thus be saved for future usefulness. Further- 
more, he will not be liable for malpraotice for the 
mere fact of relieving the pain by treatment 
rather than by extraction, especially if he advises 
his patient that he has not removed the o£Fender. 
However, having in good faith given proper ad- 
vice, which the patient refuses to adopt, the den- 
tist will not be liable in damages for doing, in a 
proper manner, what he was requested to do, 
provided, always, the patient was in law compe- 
tent at the time to determine for hims^. 
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More Than One Method. — Where either of two 
or more courses may, with equal propriety, be pur- 
sued, the practitioner should counsel and recom- 
mend to the patient what should be done, but 
should finally adopt the method selected by the pa- 
tient. If the latter refers the question back to the 
operator he should follow the course which in his 
best judgment is preferable, under all the circum- 
stances, and will be liable in damages only in case 
of negligence, even though another practitioner 
would have recommended a different course. 

Emergency. — The surgeon is sometimes con- 
fronted with an emergency requiring immediate 
operation, under circumstances where express con- 
sent is impossible, as in case where a party is un- 
conscious from an injury, where no one is present 
who, in law, might be presumed to have authority 
to speak for him. In such a case the consent of 
the patient, if an adult, or of the parent, if the 
patient is a minor, is presumed. Here the con- 
sent, given only to the performance of the usual 
and ordinary operation to relieve the particular 
injury and meet the emer:gen<^, would not include 
an operation for some chronic ailment with which 
the injured party was suffering at the time, unless 
the same were practically necessary to the wil- 
ful performance of or recovery from the traumatic 
operation. Thus, an injury necessitating entering 
the abdominal cavity for proper treatment and 
relief would excuse the operator for so doing and, 
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in case the patient is nnconBcions and the neces- 
sity of operation imperative, consent therefor will 
be presumed, ex necessitate; bnt the circumstances 
would not carry with it authority to remove a dis- 
eased ovary, an ii^amed appendix, a calcified gall 
bladder, a ttmior or other chronic afOiction, unless 
such operation were reasonably — ^perhaps abso- 
lutely — ^necessary to a successful recovery from 
the emergent operation. From the very nature of 
the professional duty, such emergency cases must 
be of rare occurrence in dentistry. 

Whose Gonsent. — In case of an adult, not under 
mental disability, his consent alone is sufficient to 
justify a dentist in performing any reasonable 
operation witliin the scope of his profession and 
employment. Consent of the parent is usually 
necessary to authorize work of a radical nature 
on a minor. A person standing in the relation of 
a parent would be queilified to authorize the serv- 
ices and relieve the dentist of a charge of trespass 
for performing the work. When the minor re- 
sides with his parents, an adult sister could not be 
said to stand in loco parentis and, therefore, her 
consent would not be sufficient aothoriiy.* 

Extent of Gonsent. — Consent to an operation ne- 
cessitating a general anesthetic does not extend 
beyond the reasonable limits of the specific relief 
stipulated or contemplated by the parties at the 
time the patient goes under the influence of the 

■ Biihworth c. Udsi, Tei., ; 1B9 a W., 122, 
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drug. Having permission to perform a given op- 
eration does not imply conBent to an entirely dif- 
ferent and more extensive invasion of the body. 
In fact, under the doctrine that the ^ecifieation 
of one is the exclasion of others, the right to per- 
form a different operation would apparently be 
specifically prohibited. The surgeon or dentist is 
bound to exercise the utmost good faith and fair 
dealing towards his patient in this respect and any 
material deception will convert his efforts into an 
assault justifying punitive damages, regardless 
of his real motives." The mere employment of a 
dentist or surgeon does not give him implied au- 
thority to do whatever in his discretion he may 
deem necessary or expedient witiiout consulting 
the wishes of hie patient Great though his res- 
ponsibilities and obligations are, and necessarily 
having an important bearing upon the implied au- 
thority with which he is clothed, they do not con- 
fer upon him unlimited, arbitrary and absolute 
power to treat his patient in accordance with his 
own judgment without reference to the rights or 
wishes of the latter. In the case of a surgical 
operation, it is advisable to get previous authority 
to perform such operation as, in the judgment of 
the operator, in the progress of the work, the wel- 
fare and best interests of the patient require. In 
the absence of such general and unlimited au- 
thority, however, it must be conceded that the wel- 

■ Pratt V. D>Tla, S94 TH, SOO. 
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fare of the patient demands tliat the operator shall 
have implied power to deal with unforeseen inci- 
dents and une^ected conditions as they arise in 
the progress of the stipulated operation, in snch 
manner as he shall consider proper, and a reason- 
able departure from the exact purpose and scope 
of the original operation, for the benefit of the 
patient, ought not, and as a matter of law does not, 
make tiie operator liable for malpractice. Thus, 
a surgeon diagnoses a patient's troable as a uter- 
ine tumor and is engaged to remove it. On enter- 
ing the cavity he finds the tumor as diagnosed, 
together with another smaller tumor, both of 
which can be readily, successfully and safely re- 
moved in one operation. The patient's welfare 
and the general, if not the specific, purpose of his 
employment demand that he remove both without 
waiting to get tiie consent of his patient therefor. 
Removing a diseased appendix in the course of an 
operation for gall stones ooght to be considered 
authorized as within the purview of the primary 
undertaking. 

Departure from Agreed Operation.— The opera- 
tor, however, cannot materially depart from the 
scope and purpose of the operation ori^ally con- 
templated without the consent, express or implied, 
of the patient. Whether there was a material de- 
parture in this respect is usually a question of fact 
for the jury, not of law for the court. The rule 
announced in Hohr v. Williams, .95 Minn., 261, 
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must be constmed as annonndng the doctrine that 
the question of what constitutes an improper de- 
parture from the agreed operation, is one of fact 
for the jury and, as so construed, it is a correct 
statement of the law. In this case the surgeon 
examined both ears of the patient and advised an 
operation on the right ear. Later, the patient sub- 
mitted to an operation for that purpose, and after 
she was under a general anesthetic and the sur- 
geon had examined the ear specified, he found that 
such operation was not imperative at the time 
but, upon examination of the left ear, found it in 
sTich condition as to demand immediate attention. 
"Without waiting for the patient to recover from 
the anesthetic and getting her consent he aban- 
doned the operation on the right ear and operated 
on the left alone. The opinion indicates that the 
operation was upon the middle ear and was made 
through the drum from the outside, thus neces- 
sitating an entirely different invasion of the body 
to that contemplated in the ori^nal undertaking. 
Later, the patient brought an action for assault 
and battery. She was successful before the jury 
and obtained a verdict for $14,322.50. The trial 
court granted a new trial on the ground that the 
verdict was excessive, from which order granting 
a new trial the plaintiff appealed. The defendant 
further moved for judgment dismissing the suit, 
notwithstanding the verdict, on the grounds (a) 
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tiiat the patient's consent was not necessary, (b) 
that the patient did in fact consent to the opera- 
tion performed, and (c) that the consent of the 
patient was implied, under the drcmnstanceB, bnt 
this motion was denied and the defendant ap- 
pealed. The operation wag successfnlly and sMlI- 
fnlly performed and was of a generally beneficial 
nature to the patient. There was no bad faith 
shown on the part of the operator. This case 
appears to be quite generally misunderstood. The 
opinion shows a thorough consideration of the sub- 
ject by the court and is in perfect consonance with 
the rights of all parties concerned. It is impos- 
sible to lay down any strict rule for determining 
what constitutes an improper departure from the 
original understanding between patient and oper- 
ator, as each case must depend upon its own spe- 
cial facts. Hence, where the facts are disputed, 
the question must generally be one to be settled by 
a jury, as a question of fact. 

Prohibited Act. — In no event is the operator 
justified in performing an operation which the pa- 
tient has expressly forbidden. He may consider 
that the health and welfare of the patient de- 
mand immediate operation, but he has no right to 
disregard the prohibition of the patient. The ex- 
pressed wish of the latter is paraiponnt to the 
discretion of the practitioner. In fact, when the 
former fixes a condition, the latter has no discre- 



Dcillizedoy Google 



78 DENTAL JVBISPBUDENOB 

tion; he mnst do as directed or qnit the case. In 
a certain English case * which apparency did not 
go beyond the nisi prius court, a young lady con- 
Bolted an eminent surgeon relative to some ovarian 
trouble. The latter advised an operation. Be- 
fore consenting the patient told him that if he 
found only one ovary diseased he should remove 
it, but if both were involved he must not remove 
either. To this express inhibition the surgeon 
claims to have replied: "You must leave that to 
me." The patient claims that she did not hear 
such remark and, of course, in that event, could 
not have acquiesced therein. Upon opening np 
the cavity both organs were found to be badly 
diseased and the surgeon removed them. The 
patient brought action for damages for operating 
in violation of instructions. There was evidence 
to the effect that her health and, possibly, her 
life required the excision of the organs. There 
was no daim of unskillfulness or carelessness. 
The court instructed the jury to find for the sur- 
geon; thus holding, as a matter of law, that the 
patient had consented, or that, having consented 
to an operation of the character in question, it 
was for the surgeon to determine to what extent 
he would go in invading her body. Such holding 
is clearly wrong, as the jury should have passed 
upon the question as to whether, under the dr- 
cumstanees, the patient did in fact leave the en- 

* BitT D- OaUlncirorth, decided In London In 1808. 
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tire matter to the discretion of the surgeon. Bi 
view of her express prohibition, if she did not 
hear his alleged reply, and if she did not with- 
draw her instmctions, he was a trespasser ah in- 
itio, whatever may have been his motives and re- 
gardless of what he thonght her health and welfare 
required. The ovaries belonged to her, not to 
him ; whatever right he had in the premises he de- 
rived by contract with her and, under the lareum- 
stances, the burden was on him to establish his 
right and authority. 

Presumptions from Oeneral Consent.— When a 
person consents generally to an operation for 
specific relief and, in pursuance thereof, takes a 
general anesthetic without giving any special in- 
structions to the operator, he impliedly ^ves the 
latter authority to do any act reasonably neces- 
sary to accomplish the general purpose of his spe- 
cific employment, or clearly incident thereto, and, 
in his discretion, to depart from the specifio op- 
eration originally contemplated, so far as to give 
the patient the fullest measure of benefit, from 
his skill, judgment and observation, within the 
purview of the relief sought Thus, in the Mohr 
case, if the general employment had been to re- 
lieve the patient of defective hearing, and had 
such relief been the specific purpose of the opera- 
tion agreed upon, the mere fact that the surgeon 
made a wrong operative diagnosis resulting in 
recommending an operaiion on the wrong ear (as- 
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somin? that the relative condition of the ears had 
not changed between the first examination and the 
time of the operation) should not have limited bis 
authority to an operation on the ear mentioned, 
because the patient was entitled to have the bene- 
fit of his skill and best judgment at all timea. 
Neither party should be bomid by the mistake. 
On the other hand, if the relative conditions of the 
ears changed between the examination and the op- 
eration, the surgeon should have had the implied 
authority to deal with conditions as he found them 
at the time, keeping in view the general purpose 
of Mb employment, — to relieve defective hearing. 

Bennan v. Parsonett, N. J. L., (83 

AtL, 948), was an action for assault and battery 
brought against a surgeon by a patient. The 
plaintiff arranged with the defendant for an op- 
eration for a rupture on the left side. Such 
operation was advisable but not imperative. 
After the anesthetic had been administered, the 
surgeon discovered on the right side a hernia 
which was a serious menace to the patient, and 
of a character to cause his deai^ should strangu- 
lation occur, and operated for the latter trouble 
without procuring the patient's consent. The 
trial court correctly stated the law, to the effect 
that the patient must be the final arbiter to de- 
cide whether or not he will t^e the chances of 
an operation, and that his consent, express or im- 
plied, must be given before a surgeon can law- 
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fully operate ; but the court held that the consent 
to operate for one hernia, under the circum- 
stances, was not, as a matter of law, an implied 
consent to operate for the other and left the ques- 
tion of consent to the jury, as one of fact. The 
jury found that the patient did not consent and 
rendered a verdict of one thousand dollars against 
the surgeon. On appeal the upper court osten- 
sibly rejected this rale as being unsnited to modern 
operations, held that under the circumstances 
consent was reasonably implied, and laid down 
the rule, in substance, that when a person has 
selected a surgeon to operate upon Mm, and has 
appointed no other person to represent Mm dur- 
ing the period of unconsciousness which consti- 
tutes a part of such operation, the law casts upon 
the operator the responsibility of so acting, in 
good faith, in the interest of his patient, within 
the reasonable scope of his employment and the 
general purpose of the relief sought, that the 
latter shall receive the fullest benefit of that pro- 
fessional judgment and skill to which he is legally 
entitled. The suggested fiction that the surgeon 
becomes the agent of the patient under an. anes- 
thetic only complicates matters, since the same 
questions arise in determining his authority as 
agent, and must be answered on the same state 
of facts. This case, while ostensibly announcing 
a different rule to the one given in the Mohr case, 
in reality merely justifies the extension of the 
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field within which the court will consider that, as 
a matter of law, the patient by implication, con- 
sented to the operation as performed, hot leaves 
the rule the same, namely, that^ where the opera- 
tion performed was not the operation agreed 
upon, the qneetion as to whether there was soch 
a substantial departure from the scope and pur- 
pose of his employment as to negative the idea of 
consent, is a question of fact for the iury, to be 
determined from a consideration of all the dr- 
eumstances in the case, iodnding the g^ieral pur- 
pose of the employment^ the c^racter of tiie op- 
eration specified and of the one actually per- 
formed, their relation to the relief sought, the 
exigency of tiie situation, the general welfare of 
the patient, the good faith and fair dealing of the 
operator. 

The Patient's Eight as AfTecting Operator's 
Dn^. — The converse of the proposition may 
throw some li^t on the subject The patient 
has certain rights in the premises. In fact bis 
rights are the controlling factor in the situation. 
His welfare is the origin of the relation and ^ves 
character to the entire transaction. Wonld he 
have reasonable grounds for complaint, nnder the 
mrcmnstances, if the operator had not acted in 
the manner he did and performed the operation in 
qnestionT An afSrmative answer to this question 
means that consent was implied. What did the 
patient have a right, nnder the law and the facts. 
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to expect? If the answer is, the relief given, 
the consent was necessarily implied. A surgeon 
operates for a fibroid tomor and removes the 
same. During the operation he discovers a badly 
infected appendix, not detected by the operative 
diagnosis, ready to break and send its vims 
throughout the abdominal cavity at any moment, 
perhaps before the patient leaves the operating 
table. What are the patient's rights! What is 
tlie operator's duty? The implied consent of the 
patient mast be broader than the operator's duty, 
for there must be a field within which the latter 
may use his discretion. There can be no duty 
on the part of the one ivithout an implication of 
consent in reference thereto on the part of the 
other. 

Temu of Contract for Operation. — The results 
of the cases not growing out of accidents and 
similar emergendes, may be summarized as fol- 
lows: 

1. Consent of the patient is necessary to the 
right to perform any operation. 

2. Consent may be express or implied. 

3. Express consent may be general or specific. 

4. Where the consent is general, with reference 
to some general relief desired, the operator is at 
liberty to do any act reasonably calculated to 
effectuate that general ohject and he is given a 
wide latitude of discretion. 

5. Where the coi^ent is general, with reference 
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to some specific relief, the operator may do any- 
thing reasonably calcnlated to afford the specific 
relief contemplated, but the authority does not 
extend beyond the purview of s^d relief. 

6. Where the patient consents to a specific op- 
eration for the purpose of some general relief, 
the operator has implied authority to do anything 
reasonably incident or collateral to the specific 
operation, or reasonably necessary to the fullest 
measure of the general relief involved. 

7. Where the patient consents to a specified op- 
eration for the purpose of some specified relief, 
the operator is limited to the spedfied operation, 
and such collateral matters as may be reasonably 
necessary to bring about the specific relief con- 
templated. 

8. General consent to a specific operation im- 
pies consent to the performance of the same ac- 
eordii^ to the professional discretion of the oper- 
ator. 

9. General consent to a specific operation im- 
plies consent to perform all inddental operations 
related to and reasonably growing out of the 
primary operation. 

10. General consent to operate for specific relief 
implies consent to the use of all the means reason- 
ably calculated to accomplish that purpose, under 
the doctrine that where an end is required the 
necessary means are implied. 

11. Where the operator acts without any au- 
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thority whatever, he is a trespasser, liable for 
punitive damages, regardless of his motives and 
of the benefits to the patient. 

12. Most operations cannot be performed as 
you erect a house or construct a machine, accord- 
ing to plans and specifications, but the patient 
mnst necessarily confide in the operator to do 
what, in his judgment, the health and welfare of 
the patient may require, in view, not only of 
previously known conditions but also of situations, 
anticipated and unexpected, as they arise during 
the progress of the operation. 

13. Where the patient forbids specific things, 
his wishes must be respected, and a breach in this 
respect makes the operator a trespasser ab initio 
and liable for punitive damages. 

14. To the knowledge of the patient, it fre- 
quently occurs that complete diagnosis is not 
made until after the patient is under the influence 
of the anesthetic, in which event the patient must 
be presumed to consent to any operation not ex- 
pressly prohibited, but within the general pur- 
view of the employment, which the operator fi- 
nally oonelades, in good faith, unbiased by selfish 
motives, the patient's condition demands. 

15. Where the operator has the permission of 
his patient, he will not be liable, except for mal- 
practice, whether his efforts are beneficial or in- 
jurious to his patient. 

16. The circumstances under which the ques- 
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tion as to whether an operator exceeded his an- 
thority are so diversified and individually dis- 
tinctive, that the courts will not attempt to lay 
down any hard and fast rale to fix the line at 
whidi the patient's consent ends and the opera- 
tor's trespass begins. 

17. Where the law imposes a duty on the opera- 
tor to give the relief in question, the consent of 
tiie patient is implied, and even in eases where the 
situation is not so serious as to raise a legal duty, 
the determination of the operator to act, if in 
good faith and apparently for the welfare of the 
patient, ought to be final and bind the patient on- 
less clearly and manifestly wrong or expressly 
forbidden. 

Damages for Unauthorized Operation.-'In de- 
termining the amoont of damages for an opera- 
tion beyond the purpose and scope authorized, the 
jury should take into consideration the character 
of the injary inflicted, the good faith of the opera- 
tor, the reasonableness of what he did, in view of 
the general purpose of his employment, the na- 
ture and exigency of the malady which was the 
subject of the engagement and of the disorder 
actually Ixeated, and the beneficial nature of the 
operation performed.'' Even thoujji the services 
were actually beneficial to the patient, still where 
there was no consent, be should recover nominal 

iVnia V. WtnUmi, 06 MIbb., Sfll, 
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damages for the technical trespass, and the op- 
erator cannot recover a fee for his services in that 
behalf. 
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CHAPTER Vin 
COMPENSATION 

History. — ^At common law, professional men 
could not sue and recover for services rendered, 
nor even contract beforehand for pay for such 
services. This grew out of a supposed analogy 
with the legal profession. The patient might pay 
the practitioner if he chose to do so, and it was 
always lawful for the latter to accept such re- 
muneration, hut the question of pay was entirely 
within the discretion of the patient. The law on 
this subject has undergone a complete revolution 
and, at the present time, professional services 
stand upon the same footing, as to compensation, 
as all other services. 

Agreement as to Fee. — Where the charge is 
agreed upon, such agreement, if reasonable, will 
control, in the "absence of fraud or undue influ- 
ence.^ 

No Agreement as to Fee. — One who, without 
previous agreement, knowingly accepts services 
from another is bound in law to render compensa- 
tion to the extent of the reasonable value thereof. 
The law presumes that he agreed to do so, and 
that sudi understanding was in the minds of both 

1 Do;le V. Edwsrdi, IG S. D.. 94S ; BoTfoou t>. Johnson, IM P*. Bt, 91. 
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parties at the time the work was done. It is based 
npon the broad principle that the law will re- 
quire a party to do what he apparently promiaed 
to do, or what he onght to do, regardless of bis 
real nndisclosed intention in the premises. In the 
absence of previous agreement, a dentist is en< 
titled in law to a reasonable compensation for his 
services and the medicine and materials furnished 
by him. The basis of the obligation to pay may 
be either (a) the benefit to the patient, or (b) the 
detriment to the practitioner, or (o) the two com- 
bined. 

Benefit to Patient.— Both in fact and in law the 
origin and foundation of the relation of patient and 
practitioner is a supposed benefit to be derived by 

. the patient. Eliminate this idea from the minds of 
the people and the profession will cease. It is 
absurd, therefore, to suppose that the result of 
the treatment should in all cases be entirely ig- 
nored in questions of the reasonable value of the 
services. But, on the other hand, in the case of 

, the physician, especially, it cannot always be de- 
termined beforehand whether he can be of any 
benefit to his patient; in fact, he may respond 
promptly to a call and, on his arrival, may find 
bis patient dead. Having attempted to discharge 
his duty to his patient and, being prevented by 
no fault of his own, he is entitled to be reimbursed 
for his efforts made in good faith. It is a general 
law of service that so long as the servant does 
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his duty f aithfally, promptly and properly, he is 
not conoemed in the real valae, to his master, of 
his efforts. The determination of tiiat question 
is exclusively with the latter wid, so long as he 
continues to accept the services, he must pay for 
them, regardless of their real value to him. 

Fault of Serrant,— Benefit to Employer.— How- 
ever, if the value is affected by the fault of the 
servant in the performance of his duty, a different 
question arises. He did not do what he was em- 
ployed to do, but in reality departed tiierefrom, 
and is held responsible for results, and is, there- 
fore, entitled to compensation only as he bene- 
fited his employer. Suppose, in the last 
illustration, that the physician delayed unneces- 
sarily, and without reasonable cause or excuse, 
to respond to the call, a different and probably 
controlling element would be injected into the 
problem. By delay he breached the contract 
He departed from the impHed agreement. He 
was not employed for that parpose. If he did 
his patient no good, and if such resnlt may have 
been due to his own fault, then he should not be 
entitled to any compensation. 

Proper Treatment. — A practitioner is employed 
to treat his patient properly, and a departure 
therefrom is a change of the employment. Where 
the fault of the practitioner is an element in the 
final result he can recover only the value to the 
patient of his services. If, by suoh test, they had 
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no value, he can recover nothing, and, if the pa^ 
tient was damaged thereby, the obligation may 
rest on the practitioner to respond therefor. 

Valae of Serrices, a Question of Fact. — ^Where 
he has no previona understanding with the pa- 
tient, the amount to which the practitioner is en- 
titled, is a question of fact for the jury, and is said 
to be what the services were reasonably worth, 
under the circumstances. In determining the 
value of the services the jury should take into con- 
sideration the time consumed, the delicacy and 
difficulty of the operation, the usual and customary 
fees for the same or similar services in the lo- 
cality, and, sometimes, the success or failure of 
the efforts." 

Agreement is Not Necessary,— It is not essen- 
tial to a right of recovery that the value of the 
services be agreed upon beforehand and, in the 
absence of special agreement to that e£fect, suc- 
cess in treatment is not essential to a right of 
recovery, but, where the practitioner is guilty of 
a breach of duty, may be taken into consideration 
in determining the amount to which the practi- 
tioner is entitled, since the basis of the claim then 
becomes the benefit derived by the patient fi'om 
the services, when the same is susceptible of dem- 
onstration.' 

lAduna V. Btareni, 8(1 Wend., <B1; Smltli t. Wklton, U Tt., 882; 
WbMton r. Johiuan, B5 in. App., SB. 

t21]t V. WUbnr, 49 N. J. K, flBS; OmUahsr v. Thampuin, 1 Wiiiht 
(Ohio) MB; Ebiiim v. HclCnllgii, 1 Feake, 88; Hup* i. Phelpt, 3 Surk, 
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Fee Where ITo Belief. — Since a dentist is not an 
insurer of the success of his treatment he is en- 
titled to the reasonable value of his services, 
whether he succeeds in curing his patient or not, 
provided he uses the skill and care of an ordinary 
skillful and careful dentist, and exercises his best 
judgmeot.* Thus, he may devote time and ma- 
terial in an effort to save an ulcerated tooth, and 
fail in the end. If he acted in good faith and the 
failure was not due to his own fault, he may re- 
cover the reasonable value of his services, meas- 
ured by the detriment to himself. 

What May Be Shown.— In Gbnbbal.— The prac- 
titioner may show the number of his visits or 
treatments, the iime consumed, the distance 
traveled, the medicines and materials furnished. 
The implied agreement is to pay what the services 
are reasonably worth, in the market, as it were, 
and all matters bearing upon that fact are admis- 
sible in evidence by either party." 

Pbevious Chabqes. — Charges for similar serv- 
ices previously rendered to the same patient are 
admissible as presumably being in the minds of 
the parties at the time the services in question 
were rendered, and especially when offered on be- 
half of the patient." 

FsBftUENCT OF Tbeatments. — ^The practitioner 
must determine the frequency of treatments re- 

• Tunker v. HanliiU, 65 HL App., 667. 
B SturrMt v. Hllcy, TS lU. App., 058. 
t Biiaai V. VettOT, 19 lad. App., SIO. 
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quired ty the condition of hia patient, and if the 
pati^it accepts SQch services he cannot escape 
liability for services actually rendered, on the 
ground that treatments were repeated more fre- 
quently than necessary, onless he can show fraud 
or other improper motive on the part of the prac- 
titioner.' Where the services- are admitted, but 
the alleged special contract as to fee denied by 
the patient, the practitioner can recover at least 
what his services were reasonably worth. Thus, 
if the practitioner claims a specified amount on 
the basis of a specific contract with hia patient, 
before the services are rendered, and the patient 
denies the special contract but admits that the 
services were rendered, the evidence on the ques- 
tion of contract, being equally balanced or prepon- 
derating in favor of the patient, the practitioner 
is, nevertheless, entitled to recover the reasonable 
value of his services,* 

Pbofessional Standikq. — ^A practitioner may 
show his high professional standing as affecting 
reasonable value of the services he performed." 

Nature of Bemedies Mast be Disclosed if 
Sought. — In an action for his fee the practitioner 
may be required to disclose the nature of rem- 
edies used by him, even though he claims a secret 
formula, and the patient may show that such rem- 

TEhaer v. Hickir, 186 HI., SOT; Todd v. ilj«n, 40 OiL. S65. 
8 Henderson v. HiU, BT Ark., 1. 

• Iimte V. Keunei'. SI Han., 640; 127 V. T., 678; Hdnti v. Cooper, 
(Oil.) 47 Pen., eeO. (Not reported in SUta BeportB.) 
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edies liave do efiScacy towards the resnlt son^t to 
be attained, or that they are, in fact, injnriona 
when 80 nsed." In reduction or defeat of a fee 
the patient may show that the practitioner commn- 
nicated to hin^ or his family, the smallpox while 
on the professional visits for which he is seeking 
to recover.'^ 

Bill DiBmng tnm Present Caaim.— The fact 
tiiat a practitioner in an action to recover the 
value of professional services, presented a bill 
for an amoont less than he is suing for, is com- 
petent evidence on the question of the value of his 
services, as it is in the natore of an admission 
that the amount thereof is the fair and reasonable 
value of the same. Some courts hold that his 
right of recovery is limited to that som, but others 
hold that, whUe his own estimate of the value of 
his services is evidence against him of a high 
character, it is by no means conclusive, and that 
he still has the right to show that his services 
were in fact worth more, and that the bill was 
rendered for a less amount by mistake, or for 
some other satisfactory reason.*^ 

How Proven.— The method of treatment, what 
was done and when, how and by whom, and all 
facts within ordinary observation, may be estab- 
lished by the testimony of ordinary witnesses, 

ioJddh f>. King, SI Ala., SBS. 

11 Piper V. Huiif««, 13 B. Hod. (Ej.), 46S. 

i3H(nlh V. EjlM. 1 H. T. Bnpp., 710; WilliaDM v. CHouiar. IS B. T„ 
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but the propriety and skill of the treatment or 
operation con be proven only by experts on the 
subject.^" The nsaal and customary fee for like 
services, and the reasonableness of the charges 
made, mnst be shown by the testimony of other 
practitioners." In such cases, the testimony of 
the witness is ordinary in so far as it goes to the 
usual and customary fee," and opinion evidence, 
in so far as it assumes to state what is a reason- 
able fee, or what is the reasonable value of the 
services." 

Effect of Opinions. — These opinions as to 
reasonableness of fees and value of services, while 
not binding on the court and jury, must not be 
disregarded and a value fixed hj them upon their 
judgment.^' 

What May Not Be Shown.— The reasonableness 
of a charge is not shown by testimony of what 
the practitioner charged another patient in a sim- 
ilar case." The professional income of the prac- 
titioner can have no bearing on the value of Ms 
services, regardless of the issues." The patient 
will not be permitted to show for what he could 



IS SpaaldiDS e. BUn, S8 Hlch., Sll. 

i4ChieaEO v. Wood, 24 IIL App,, (0; Wood v. Oblo B. Co., GS S. 0., 
10; UacETltt v. Uattn, 72 N. T. Snpp., 1S3. 

IE Wtlker V. Cook, SB in. App., EBl-S. 

MUuion Oo. t>. OhambeTB, TG Ind,, lOS; MaoETlIt v. Umu, 72 V. Y. 
Supp., IBS. 

It In Tt Smith, il M. Y. Bopp., 1098: Ladd v. Wltte, 116 Wli., S5; 
Wood V. Baker, 49 ICleh., 296; SpBldlDg «. Bllu. 83 Ufoh., 811. 

la Oolline v. Powler, 4 Atl., BIT. 

IS Uirion OoiiDlr v. Ohamban, TG led., 409; Thomai v. OanUMtt, 5T 
Wch., 892. 
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have pToonred other praetitionera to render the 
eervices in question."" Neither can he show, in 
defense, the practitioner's bad character or bad 
reputation generally.''^ 

Professional Oharacter of Practitioners.— lii 
sudi an action the professional character of the 
practitioner is not involved, and evidence on that 
subject is immaterial and cannot be introdnced."' 

Pecnniary Oircmnstaiices of Patient. — The pe- 
cuniary cfrcumstances of the patient or practi- 
tioner are not an element in determining the value 
of the services, as the value, whether considered 
as a benefit to the one, or a detriment to the other, 
cannot be affected by the ability of the obligor 
to pay or the necessities of the obligee.*' 

Special Agreement as to Besalt.— Where a pro- 
fessional man makes a special agreement to af- 
ford relief to his patient, or to accomplish any 
other specific result, he cannot recover either for 
services rendered or material supplied, unless he 
reasonably accomplishes what be promises.^* In 
this connection, it may be said that an agreement 
to do work to the satisfaction of anolher, means 
to do such work that the party ought to be salis- 
fied therewith. He cannot object to it from sheer 

Eo Hsrioa Oo. v. Ohamban, 7S Ind^ 400. 

II Jeffriea v. Harrli. 10 S. O., 106. 

ttJeffrlH V. Harrii, B Hswb, lOE. 

ts Whetton v. JohnioD, GS 111. App., GB; Beta v. "Lawnsj, 193 Ind., 325; 
Bobinun v. Gompbull, 47 la., 635; MarrUett e. Wood. IZS Ala., BS4. 
Apparently contra, SaceBUion at Half, GO La. Anu., S40. 

:i Smitli V. Hyde, IS TL, M. 
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caprice or merely to avoid his obUgation." If 
there is an express contract, conditional on suc- 
cessful treatment, the practitioner must show that 
the condition has been reasonably performed, as 
an essential element of his right to recover.^' 

Iiiabllil^ of Third Person.— A mere request by 
a third person of a practitioner to render serv- 
ices for another, does' not raise an implied prom- 
ise, on the part of the person maHng the request, 
to pay for the services.^'' 

License Presumed. — ^In an action for fee, in the 
absence of any evidence, it will be presumed that 
the practitioner had a license. ^^ 

Unlicensed Practitioners. — ^An unlicensed prac- 
titioner cannot recover for his services ia a state 
■where the statutes in force at the time the services 
■were rendered require a license, and especially if 
the statutes bar recovery, or fix a penalty for 
practicing ■without license.^" 

Necessaries. — Under the la^w a minor is liable 
for necessaries furnished him to the extent of their 
reasonable value at the time. A special contract 
with the minor relative to the consideration is 
disregarded. A husband ia liable for necessaries 

IS Keeler v. Clifford. 166 ItL, 644, 648. 

iBHupa V. Fhelpa, 3 Stark, 480; Smith v. Hrda, 19 Vt., 64; Mock v. 
EbDbt, S Ala., eST. 

3T StUTett s. Uitel7, 76 HI. App., 668. 

ZSOood V. Lischer, 99 m. App., 66S; WiniMtu t>. Psople. 20 ID. App., 

sa. 

nPttriok V. PsrTrnuD, 6S HL App., 614; Ohloio v. Honer, 10 m. 
App., BSE; Wamn v. Suby, 13 Vt, 146; Okujui d. Wlncluiitv Co., 
lOS V. a, 361; Hurilon c. Jonu, 80 Ata., 413; Ott v. Ueak, 111 Ind., 
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furnished his wife. This liahility attaches even 
thoogh they are supplied her over his objection, 
when he fails or refuses to provide the same. The 
estate of an insane person is liable to the party 
who supplies him with necessaries. 

What Abe Necessabieb. — The question of what 
are necessaries, has often been adjudicated by the 
courts. Like most cases coming before the courts, 
the answer is not always self-evident. A neces- 
sity to one might be a luxury to another, while a 
luxury today may be a necessity tomorrow. With 
reference to husband and wife necessaries em- 
brace the usual provisions for maintenance of the 
wife's health and comfort appropriate to their 
mode of life, in view of their social standing and 
station, and his financial ability.'" 

Dentai, Sebvices. — It is a matter of common 
knowledge that artificial teeth are most useful and 
necessary articles for the promotion of personal 
comfort and health, and that their use in this 
country has attained practical universality; there- 
fore, a husband is primarily liable for artificial 
teeth furnished bis wife on her order.'' Artifi- 
cial teeth must be considered necessaries for which 
the husband is liable, when they have been fur- 
nished the wife, and she has retained them with 
his knowledge, and where he has ^ven the dentist 
who supplied them reason to believe from pre- 
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vions conversation witli him that she was author- 
ized to contract for them.** The filling by a 
dentist of the decayed teeth of a minor who was 
fifteen years old and the owner of considerable 
estate, where the work was reiwonably necessary 
for the preservation of the teeth, was considered 
a necessity for which his estate was Hable.'* 

Selection op Dentist. — Ordinarily the hus- 
band has the right to select the dentist who per- 
forms work for the wife, and it is the wife's duty 
to go where the husband determines. Therefore, 
if a husband specifically objects to a dentist and 
provides for his wife a reasonably competent per- 
son to do the work for her, the dentist objected 
to cannot, with knowledge thereof, render the 
services and hold the husband liable therefor. In 
snch case he could look only to the wife, and 
should make a contract or special agreement with 
her to that effect. The same rule applies to 
guardian and minor, and similar relations. 

Pebsons Undeb DiBABiLnr. — As a general prop- 
osition, the estate of any person imder legal dis- 
ability, for any cause, will be liable for dental 
work and. services reasonably necessary for the 
health, comfort, convenience or appearance of the 
patient, and the measure of the liability is the fair, 
reasonable value of the services and materials. 

Family Expenses. — Dental services for husband 
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or wife or any minor member of the family are 
reasonably within the intent of those statutes 
which make both husband and wife liable for fam- 
ily expenses. 

Parent and Child. — Liability op Pabbnt. — ^At 
common law the liability of a father for the sup- 
port, maintenance and education of his minor 
child, while recognized, was not well defined and 
amounted to little more than an imperfect unen- 
forcible obligation. The duty was always con- 
ceded, but the manner of its discharge was ex- 
clusively within the discretion of the parent. The 
party who voluntarily supplied the wants of a 
minor had no legal claims against the parent, 
and all that he did in this respect was at his 
own risk, unless he had the express promise of 
the father to remunerate him, or the eiremnstances 
were such that a promise of that character would 
reasonably be impUed. In the absence of special 
legislation, this obligation remains the same as at 
common law, and the general rule prevails that 
where a person furnishes necessaries to a minor 
without authority from the parent, he does so at 
his peril and, in order to recover from the parent, 
he must show by a preponderance of the evidence, 
either an express authority or circumstances from 
which such authority may be implied. The par- 
ent is to be the judge of the wants of his child 
»nd j>f his ability to supply them, and the extent 
.'to which he shall respond to this obligation, and. 
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when BO express authority has been given to the 
child to bind the parent, it devolves upon the 
party supplying such necessities to show the neg- 
lect or refusal of the parent to provide the same. 

MiiroB, Speoiau Agent of Fatheb. — Where the 
child has authority to bind the parent it is usually 
in the nature of a special agency, and the party 
dealing with the minor is bound to know the ex- 
tent of that authority. Where a parent sent his 
daughter of sixteen to a particular dentist to have 
work done at his expense, and the child, of her 
own volition, went to another dentist and had the 
work done, the child was regarded as a special 
agent of the parent and the dentist who did the 
work could not recover, irrespective of the value 
of the services or the character of the work." It 
behooves the dentist to know tiiat the minor has 
express authority to bind the parent with refer- 
ence to the particnlar services. 

Liability op Mother. — In states where married 
women have complete control of their separate 
estate, a mother may bind herself to pay for den- 
tal services rendered to her minor children, not- 
withstanding the father is living and able to pay. 

Malpractice. — The evidence that will sustain an 
action against a practitioner for malpractice will 
he sufficient to defeat his recovery in an action 
for compensation in such case. In fact less neg- 
ligence is necessary to defeat a right to compensa- 

liIhiniBer u. UnderwiHid, 68 111. App., 131. 
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tiou than is requisite to sustain an action for 
injury for the malpractice.'" If the services of 
the practitioner were of no value and if the rem- 
edies UBed in the treatment of the patient were 
worthless and possessed no eflScacy in producing 
a cnre, and these facts were known to the practi- 
tioner, or ought to have been known to him at the 
time of the treatment, no recovery can he had 
for the servieea.*' 

S«Niian V. Phslpi, 29 Tl. IBS; Ixwo. ete. v. Triedlejr, 1Z8 led., US; 
HUl V. FrathsntOBMUgh, 8 Bing, (Eni.), BT3. 
a* Logu r. FMd, TS Ho. ipp^ 6»i, BOS. 
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CHAPTER IX 

LICENSE 
I. Itigbi to Bequire or Issne 

Oommon Law Rights. — At common law any one 
might practice medicine or dentistry or perform 
surgical or dental operations. Ko preliminary 
preparation and no license to praotice were re- 
quired as a matter of law. This condition was 
also true on the continent of Europe within the 
jurisdiction of the civil law. Of course the prac- 
titioner was responsible to his patient for the ex- 
ercise of an ordinary and reasonable degree of 
skill and knowledge, as measured by the standard 
of proficiency and professional learning at the 
time ; but the State did not then attempt to pro- 
hibit incompetent persons from practicing nor to 
regulate the standard of proficiency by establish- 
ing a minimum standard of qualification. To 
adopt and follow such lawful pursuit not injurious 
to the community, as he may see fit, is a funda- 
mental right and privilege of every American citi- 
zen.* 

Pnblic Welfare. — ^"It is undoubtedly the right 
of every citizen of the United States to follow any 

iProrw o. Feopla, 1*1 DL, 171. 
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lawful calling he may choose, snbject only to such 
restrictions as are imposed upon all persons of 
like age, sex and condition. This right may, in 
many respects, be considered as a distinguishing 
feature of our Republican institutions. Here, all 
vocations are open to every one on like condition. 
The right to continue the practice of a profession 
is often of great value and cannot be arbitrarily 
taken away any more than real or personal prop- 
erty can, but there is no arbitrary deprivation of 
such right, where its exercise is not permitted be- 
cause of a failure to comply with conditions im- 
posed by the state for the protection of society. 
The power of the State to provide for the general 
welfare of its people authorizes it to prescribe 
all such regulations as may be and are necessary 
to secure the people against the consequences of 
ignorance and ineapadty as well as deception and 
fraud." » 

Right of State. — ^The right of tbe states to regu- 
late the practice of dentistry by fixing a reason- 
able and uniform standard of requirement is 
aniversaUy recognized by the courts and has 
passed out of the realm of discussion. The le^s- 
latare may fix, by statute, reasonable standards 
for determining the competency and fitness of ap- 
plicants for license to practice dentistry and den- 
tal surgery,^ or it may provide for a Board of 
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Examiners and invest it with power to establish 
the same.* 

Bequirements. — The public welfare requires not 
only competence in the practitioner but also mo- 
rality, general uprightness, respectable appearance 
and reasonable obedience to law. A grossly im- 
moral or criminal practitioner is more dangerous 
to society than one who is merely incompetent 
and, therefore, good moral character and a record 
free from crime are universally required of ap- 
plicants, and the courts have universally held such 
provisions constitutional. The same body which 
is empowered to determine the competeney of per- 
sons may also pass upon the other qualifications 
required, and reject those who do not fulfill rea- 
sonable demands in this behalf. While such laws 
are an invasion of the tjommon law right of the 
individual, they are justified on the ground of pub- 
lic necessity. Ordinarily the law cannot inter- 
fere with freedom of private contract. Why 
should the citizen not be permitted to engage 
whomsoever he pleases to administer to hirn when 
he is sick or relieve him of dental troubles when 
they assail himT The answer is, The pubUc must 
protect itself agamst impostors, fakers, charla- 
tans, ignoramuses and quacks. 

Unreasonable Ziimitations. — Public welfare and 
interest are safeguarded when proper qualifica- 

u 0^ 149; SUta r. BoMiikrsni, 



Dcinz.aoy Google 



106 DENTAL JTJBI6PBTDBH0E 

tions and fitness are aasured. When that object 
IB accomplished interference should cease. 

EeBtrictions. — A restriction should have some 
reasonable relation to the purposes to be attained. 
The requirement that an applicant for examination 
for license to practice must be a graduate of a 
college or school or some particular class of school 
is not only unreasonable and unjust, but also not 
reasonably promotive of the object to be attained 
— the selection of fit and competent persons. How 
or when or where, or within what period of time 
the qualifications were attained, are matters in 
which the public is not concerned." The only test 
should be. Is the party competent, worthy and fit 
to practice the profession^ What he has, not 
where he got it, should be the subject of inquiry. 
What he can do, not where he acquired the ability 
nor how long it required him to attain proficiency, 
is the element of public interest and inquiry. . A 
requirement that a party must be a graduate of a 
particular college or particular class of college, 
is unfair discrimination which the pabEo should 
not tolerate. It excludes the competent citizens 
who acquired their information in other schools 
or by private tuition and instruction. It does not 
answer the objection to say that the requirement 
excludes only the incompetent, that is, only those 
who cannot stand the required test as to pro- 
ficiency. The existence of the rule presupposes 

E Almond V. Hngeat, S4 It., SOO. 
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the contrary. If sncb rnle excludes only the in- 
competent then why not eliminate them by the 
usual examination, — the same process by which 
other incompetents are excluded. If present 
standards and methods of examination do not 
eliminate all incompetents then better change the 
standard or the method of examination. The 
trouble is, the limitation in question is intended 
to get rid of, not the unqualified, but a class, re- 
gardleBS of qualification and fitness and, as such, 
is an nnjostiflable exercise of the police power. 
The restrictive and classifying provisions of such 
statutes are uniformly considered void unless they 
are in fact in good faith reasonably within the 
necessities of the public protection and promotive 
of the public welfare.^ 

Power of the State.— The courts uniformly bold 
that the State may regulate the practice of den- 
tistry and, for that purpose, may establish a 
Board of Examiners with power to fix reasonable 
regulations for examination and standards of pro- 
fidency and fitness required on the part of appli- 
cants for license.'' Dentiatry is regarded as an 
occupation which reasonably falls within the l^is- 
latjve right of regulation, under the police power. 
The statutes usually excuse from examination 
dentists who are practicing in the state at the time 

alhamy Caajfrnj v. J*cb»nTine, 6T HL. ST; Lake View v. OaatHtaj 
Co., 10 UL. IDS; Baboodt «. Buffalo, 60 N. Y, 2BS: EtuU «. Oonn^ 
Blnb, 46 Ik., 46. 

Tl A. 0., 18. 
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the law takes effect, Sucli exemption is legal and 
does not render the act void.* A statute which 
requires that an applicant for a license to prac- 
tice dentistry shall have a diploma from some 
dental college in good standing, and shall pass 
an examination by a Board of Examiners, has 
been held not unreasonable, even when there is no 
dental college in the state.' A statute which per- 
mits the Board of Esaminers to determine 
whether an applicant for a certificate has gradu- 
ated from a reputable dental college has been'held 
not a delegation of judicial power to an inferior 
board, and the requirement not unreasonable but 
enforcible.^'^ As before stated, these statutes and 
decisions are not justified by the reason which 
gives the law validity, namely, the public welfare. 
The limitation to graduates of particular schools, 
is either shortsightedness or bad faith, and in 
either event should not be upheld. It is an un- 
warranted interference with individual rights. 
Boards of Examiners. — Statutes usually pro- 
vide for a dental board, and leave the matter of 
firing a standard of qualification to such board, 
and it has been held that such provision is not a 
delegation of either legislative or judicial power 
to an inferior body. It has been universally held 
that reasonable license-statutes are a lawful ex- 



»Ex vnrtt Wliiteir, 144 OaL, 167; 1 A. 0., 19; SUK 
80 B. I„ ST4: 19 A. 0., 624; DrlaooO v. Oommanv^alth, 98 Ey., 893. 
eSUlo u. Littooy, 52 WBsb., 87; 17 A. 0., 393. 
T.OEX tmrU WUUly, 144 0>I., 167; 1 A. 0., IS. 
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ercise of the police power; are not an unlawful 
abridgment of the rights and privileges of citi- 
zens ; are not an infringement on the right of con- 
tract; do not deny a citizen the equal protection 
of the law; are not an unwarranted interference 
with vested rights and are not an unlawful delega- 
tion of legislative or judicial power.^^ However, 
there must be no unreasonable classiScation with 
extra burdens on some, not on others.^^ 

Statutes Constrned Liberally. — Though, in a 
measure, in derogation of the common law, the 
statutes and regulations should be liberally con- 
strued to promote and accomplish the object of 
their creation.'* Ordinarily a person licensed to 
practice medicine cannot practice dentistry, with- 
out obtaining a license to engage in such practice, 
in a state requiring dentists-to procure a license 
before engaging in the profession." In a prose- 
cation for practicing without a license, it is im- 
material that the defendant is entitled to a license, . 
or that the Board unlawfully withholds the same 
from him.^" It is no defense to such prosecution 
that the complaining witness who was in the em- 
ploy of the Board of Dental Examiners went to the 
office of the dentist, had him fill a cavity in Ms 
tooth and paid him for the services with the view 

IX 1 A. 0., IB. 

11 State V. GrsTett, 65 Ohio Bt., SB9. 

laSmllh V. People (Col.) SS L. K. A., ISS; State o. Yegse, IS S. D., 
Z84; 9 A. 0., S02. 

1* Stele o. Teylor, 106 Minn.. 316; 16 A. O., 461. 
U Stele v. UiMher, TB la., 831. 
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of prosecuting him therefor, and the court was 
JQstified in refasing an instruction to the jury that 
Buch a fact was a defense.*' 

n. Power to Bevoke 

Beserved Bight. — The power to grant a liceiiBe 
to the competent and fit and refuse a license for 
incompetency or unworthiness carries with it the 
power to revoke, for cause, a license which has al- 
ready been issued. The causes which will justify 
refusing a license will ordinarily justify revoking 
the same. The issuing of a license for supposed 
merit most necessarily imply the reservation of 
the right to revoke the same if it shall subse- 
quently appear that it was obtained by fraud or 
through mistake by one not entitled thereto, or in 
event the licensee shall subsequently prove in- 
competent or unworthy. From the very nature 
of things, a license can be held only during good 
behavior. The purpose of the law, the protection 
of society, demands this interpretation. 

Not Vested Bight. — ^A license is not a vested 
right, nor an irrevocable franchise, but is at all 
times subject to the police power and the policy 
of the State in the protection of its citizens. A 
person cannot acquire an absolute vested right 
under a license for any definite period beyond 
the control of the police power of the State. A 
license to practice a profession confers no vested 
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right or privilege above legislative control. 
Right to practice any profeBsion is not property, 
within the strict meaning of the term, and does 
not amount to a contract with the State, within 
the meaning of these oonstitntional terms. Gen- 
erally speaking, the legislative power of the 
State may prescribe the conditions on which any 
avocation or calling, affecting the pnblic, shall be 
pursued. A licensee takes the license subject to 
all the conditions and restrictions imposed by the 
law under which the same was issued or granted, 
including the reservation of the right to revoke, 
for cause, on proper notice and reasonable oppor- 
tunity to he heard." 

Manner of Bevocation— Notice— Hearing.— B&- 
f ore a license can be revoked by a board of exam- 
iners, the licentiate must be given due notice and 
a reasonable opportunity to be heard. Nothing 
is presumed in favor of the jurisdiction of such 
a body, and the particular facts necessary to con- 
fer jurisdiction must be made to appear from the 
record of its proceedings. If the records do not 
show such jurisdictional facts, tbe judgment will 
he void.i* 

Not a Judicial Function. — The revocation of a 
license to practice a profession is not necessarily 
the exercise of a judicial function, where all the 
formalities of courts of justice must be observed, 

ITLinndm o. Ohlesjo, 111 IIL, Ml; Peopis v. McOoy, US IB., 289. 
IS BWBBrescen V. Onliok, BT lU., 20B; Foiter v. QlBienor, 37 All., 391; 
Haraer v, Tjler, S Wall, M2; PrMmsn OD Jodgmenta, Beo., 123. 
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and the action of a board invested with such power 
in revoking a license, for justifiable canse, is not 
the deprivation of the practitioner of property 
without dne process of law, in violation of sec- 
tion 8 of article 2 of the Federal Constitution. 
"Dne process of law, or the law of the land 
(which means the same thing) does not necessarily 
refer to judicial proceedings. Private rights and 
enjoyment of property may be interfered with by 
the legislative or executive, as well as the jndidal, 
department of the government. When it is de- 
clared that a person shall not be deprived of his 
property without due process of law, it means 
such an exercise of the powers of government as 
the settled maxims of law permit and sanction, 
nnder such safeguards as these maxims prescribe 
for the class of eases to which the one in question 
belongs. ... It has never been held that the 
granting or refusing to grant a license to practice • 
a profession was the exercise of judicial power, 
. . . and there is no possible distinction in this re- 
spect between refusing to grant a license and re- 
voking one already granted. Both acts are an 
exercise of the police power, — ^the application of 
administrative discretion. The power exercised 
and the objects of its exercise are in each case 
identical, namely, to exclude an incompetent or 
nnworthy person from such employment. There- 
fore, tiie same body which may be vested with the 
power to grant or refnse to grant a license, may 
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also be vested with the power to revoke. . . . The 
conBtitntionality of such laws, as a valid exercise 
of the police power, has often been sustained and, 
indeed, rarely questioned. Disbarment of an at- 
torney by a court from his office as attorney of the 
court, like the order of Ms admission, is the ex- 
ercise of judicial power and is a judgment of the 
court; but the usual cases of license to practice a 
profession are not analogous to the case of an at- 
torney. The cases relating to the disbarment of 
attorneys are based expressly upon the groimd 
that attorneys are officers of the court, whose 
duties relate almost exclusively to proceedings of 
a judicial nature, and that, at common law, it 
rested exclusively with the court to determino 
who is qualified to become one of its officers, and 
also for what cause he ought to be removed. 
Therefore, it is held that attorneys can only be 
disbarred from office for misconduct ascertained 
and declared by judgment of the court." " 

Charges. — ^While it is highly desirable that spe- 
cific charges be preferred, setting forth the nature 
of the offense, still tlie Board may act upon an in- 
formal complaint, provided the licentiate be given 
a reasonable opportunity to meet all the evidence 
adduced against him. The charges need not bo 
stated with the accuracy of an information or an 
indictment in criminal law; they are sufficient if 
they challenge the attention of the Board and no- 
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tify the licensee of the nature of the accusations 
made against him.'" 

Proceedings. — Investing an examining Board 
with power to issue and revoke license for cause, 
is not, generaUy speaking, clothing it with judicial 
power, but rather investing it with administra- 
tive discretion. When hearing complaints, such 
Board is not a judicial body, and it is not required 
to adhere strictly to rules of procedure in court 
in the conduct of the hearing or in the introduc- 
tion of evidence. Its findings and decisions, made 
in good faith and, after due notice and reaflonable' 
opportunity to be heard, are binding on the courts 
unless clearly wrong. 

Grounds or Causes. — ^Istuobautt. — The element 
of good moral character is a prerequisite to the 
practice of any profession. Such requirement 
has become a settled policy of all the states and 
has been held to be indispensable to the exercise 
of the right under a license?^ In other words, a 
license may be revoked for immorality; and this 
applies, even though the only evidence offered, or 
specifications given, are of acts prior to the time 
the license was issued, or even prior to the pas- 
sage of the law under which the license was 
granted. The law which permits such revocation 
is not ex post facto. 

Chabacteb, How Peoven. — The real ground of 
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revocation is want of good moral character at the 
time of complaint or hearing. Of necessity, this 
want can be proven only hy past condnct, suffi- 
ciently recent to leave an inference of present de- 
linqnency. Character is huilt by a course of 
condnct. Acts are the cause; character, the re- 
sult. In such case, the party is not being tried 
for past offenses, but for the present deficiency 
which the prior conduct tends to prove. If, in 
the meantime, a reformation has taken place, it 
should be susceptible of proof, and such fact must 
be within the knowledge, and the means of proof, 
therefore, must always be at the command of the 
accased. 

Ip Kioht to Befusb, Then Eight to Bb- 
yoKE. — The Board has the power to revoke certif- 
icates issued to individuals for the same reasons 
it may refuse to issue such certificates. However, 
it cannot, from mere caprice or without cause, re- 
voke a certificate, fairly issued, upon sufficient 
evidence of the applicant's qualifications.''* The 
right of the citizen to practice his profession is 
too important to be taken away from him without 
some reasonable cause. The revocation must be 
based upon some act or conduct that would, in 
common judgment, be deemed immoral, unworthy, 
dishonorable or clearly unprofessional. 

GtjiLT Must be Found. — The revocation of a 
certificate cannot be sustained when it does not 



3>Peoii!e V. itcOay, 12S DL, 28B. 
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appear from tlie record of the proceedings t£at 
the Board, from evidence submitted to it, or other- 
wise, ever found the holder of the certificate guilty 
of any act or conduct that was unprofessional or 
dishonorable. Whether the right to practice a 
profession is property in the technical sense, it 
is a valuable franchise and one of which a person 
cannot be deprived without an opportunity, by 
timely notice, to refute the charges preferred 
against him. Where a practitioner had a charge 
made against him of making statements and 
promises calculated to deceive and defraud the 
public, of which charges he had no notice, and of. 
which he was never found guilty upon any evi- 
dence of its truth, an order of the Board revoking 
his certificate was unauthorized and void, and was 
set aside by the court."' 

In the case last referred to, the court held that 
the making of statements and promises by a physi- 
cian with reference to the treatment and cure of 
the sick and afficted, which were calculated to de- 
ceive and defraud the public, were unprofessional 
and dishonorable, and would properly subject the 
offender to a revocation of his license, in a legal 
manner. 

Adjudicated Cases. — ^Among numerous other 
causes tbe courts have held that the following are 
grounds for the revocation of a license to practice 
medicine or dentistry: 

2a People v. UcOoy, 1Z5 UL, 889. 
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Fraud in procuring the license ** Buoh as, pre- 
Benting a fraudulent diploma;^" or one issued to 
another person;^" statements in advertising, that 
the advertiser can cure all diseases, or statements 
which are calculated to deceive and defraud the 
public; '"' gross immorality; '* sale of intoxicating 
liquors without a license and without prescrip- 
tion;^' criminal abortion;*" maintaining two of- 
fices under different names with the intent there- 
by to perpetrate a fraud upon, the public;'* 
false advertisement by a dentist as to price, the 
making of teetii without bridges or plates, the 
re-enameling of teeth, the tightening of loose 
teeth, or curing of pyorrhea and other misstate- 
ments tending to deceive the public and to im- 
pose on the ignorant and credulous, where a stat- 
ute provided for revocation for fraud, deceit, 
misrepresentation or gross violation of profes- 
sional duties ; '* an advertisement relating to ve- 
nereal diseases, in violation of law; *' commission 
of a felony;** accepting money from persons in 
the last stages of consumption, under the repre- 
sentation that they were suffering from ca- 

34 OonTBT T. Oliver, ST Ind. App.. 421. 

2S Qnllr V. Tenitorj, la Okl., 187. 

1« State V. Bioj, 32 R. I.. SSB. 

31 Bute D. HcOrnrj, BE Ark., Gil. 

IS Haffait V. Packer, 60 Kan., TIO. 

3B State D. Goodier, 106 Ho., GG1. 

soHatthsin v. Hedhmd, Sa Neb., 835; Unuk v. Friak, 81 Nail., 631. 

tl Bou T. Backrier, T Ohio N. P. N. 8., 133. 

M State V. Pari, 22S Ho., 1. 

UEenited7 v. BMte, IIG Uich., 341. 

IlBpnrgMn s. Khodei, lOT IdiL, 1. 
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tarrhal-brenchitis, when he must have known the 
truth ;^'' advertising to cnre incurable diseases, 
where a statute prohibits the same;" and con- 
viction of an offense involving moral turpitude. 

Revocation and Criminal ProBecution. — ^A li- 
cense may be revoked for a criminal offense be- " 
fore the party has been prosecuted for the crime, 
as the criminal prosecution and the revocation of 
the license are absolutely independent proceed- 

Jnry Trial. — ^In an action to revoke a license, 
the defendant is not entitled to a trial by jnry, 
and it is not necessary that the proceedings shall 
be conducted with that degree of exactness re- 
quired upon a trial for a criminal offense, in an 
ordinary judidal tribunal.^" 

Statutes of I.imitation.— The object of a revo- 
cation of a license is the protection of society, not 
the punishment of the licensee. Therefore, the 
statutes of limitations do not apply to such pro- 
ceedings and a party may have his license re- 
voked for an offense for which he cannot be prose- 
cuted criminally, owing to the statute having run 
against the offense."^ 

tl In re Wuhinston, 28 Ont. Bep., 399. 

■I SUte «. HcOruT, SS Ark.. Sll. 

IT Hniik tr. rrink, 81 Neb., 681. 

>S Hank v. Frlitk, Bl Neb., 681. 

»St*te «. Sbnriirt, 53 Wigh., 61; 11 L. B. J 
It ObI., tST, Et parO Trier, lOT OaL, TS; SUI 
tS»; FsopU V. Hoopar, 218 m., BIB. 
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CHAPTEE S 
CONTRACTUAL RELATIONS 

General Observations.— As before stated, the 
relation of patient and practitioner is contractual 
In character, two consenting minds being neces- 
sary to create the relation. In other words, it ia 
voluntarily assumed, — not imposed by law as a 
matter of duty and public policy. In fact most 
relations in life are Toluntary in nature, and a 
party may avoid their responsibihties by refrain- 
ing from entering into them, but, generally speat- 
ing, he cannot enjoy their benefits and emolu- 
ments without incurring the obligations which the 
law, as a matter of public policy, imposes there- 
on. The marriage relation is a good illustra- 
tion. 

Contracts. — Not only is the relation in question 
founded on agreement of the parties, express or 
implied, but also all transactions between a prac- 
titioner and his patient are based upon contract 
and, therefore, the general principles of the law 
of contracts apply. 

In its widest acceptation, contract is the basis 
of social and political organization. In this 
meaning of the term all obligations of the indi- 
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vidual to society or to government result from his 
implied agreement. Here, contract is synony- 
mons with duty. The individual has contracted 
to do and to refrain from doing all that which, 
in the then conception of right and wrong, it be- 
comes his duty to do or not to do. Bat, accord- 
ing to the use of the term in law, contract has a 
more definite meaning. "Jnriapmdence is con- 
cerned with snch rights only as are recognized by 
law and enforced by the power of the State." A 
right which cannot be enforced in law is an im- 
perfect obligation. 

Definition. — -"A contract ia an agreement be- 
tween two or more competent persons, npon snf- 
ficient consideration, to do or not to do some law- 
ful thing."* 

Kinds of Contracts. — Contracts may be said to 
be express or implied, and the latter may be 
again divided into (a) those in which the agree- 
ment is a natural and reasonable inference from 
the eircnmstancea of the transaction, and (b) 
those where the law imjwsea the duty as a matter 
of public polii^ irrespective of the real intention 
of the parties. The latter are sometimes called 
constmctive contracts.^ 

An express contract is one in which the parties 
have declared orally or in writing the terms of 
their agreement. 

1 9 BL Com., <4e. 

3 H«rtH« «. BerUOg, SO F«. Bt., <BS, tW. 
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An implied contract is one in which the terms 
of the agreement are an inference of fact or law 
dednced from the conduct of the parties in rela- 
tion to its subject matter, or imposed hy law as 
a matter of datj. In this sense, contract may 
be conterminous with legal dnty. It is a well rec- 
ognized maxim, though not of universal applica- 
tion, that whatsoever a man ought to do the law 
supposes he has promised to do. "Implied con- 
tracts are such as reason and justice dictate and 
which, therefore, the law presumes that every man 
undertakes to perform."" In the first class of 
implied contracts above referred to, the agree- 
ment or promise is signified by some other means 
or symbols than words ; thus, where a person or- 
ders and accepts goods at a store and says noth- 
ing further, there is an implied promise, from 
the order and acceptance, to pay for them. There 
is an inference that the person who receives the 
benefit of labor expended or professional services 
rendered, promises to pay the reasonable and cus- 
tomary charges therefor. Thus, a sick patient 
impliedly agrees to pay a consulting physician 
for his services, even though, as between the phy- 
sicians, or as between the patient and the attend- 
ing physician, the attending physidan agreed to 
pay him.* The same inference applies in the ease 
of the employment of an assistant or consulting 

13 Bl. Com., 443. 

«ei»lttiD t>. JobiUOil. 40 I*., 84; QuTjr t>. SluUer, QT WU., 613. 
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attorney; in the absence of other understanding, 
the client who knowingly aocepta the services is 
liable therefor. 

In the second class of implied contracts, the 
inference of an agreement or promise is a pure 
fiction. It is sometimes made not only (a) in the 
absence of, but also (b) in direct conflict with, the 
real intention of .the obhgor. The want of inten- 
tion is illustrated in the case of treasure-trove 
which the finder converts to his own use in the 
belief that tie owner is unknown. If the owner 
appears, and claims and proves his ownerahip, 
the law raises a promise on the part of the finder 
to compensate him for the value of the property 
converted. Where the inference of law is in op- 
position to the real intention of the obligor ap- 
pears in the case of a thief taking and appropri- 
ating to his own use the property of another. 
Here the law raises a promise to pay the value 
of the property on demand, and in an action by 
the owner to recover for the goods thus wrong- 
fully taken, the thief will not be permitted to show 
that he did not intend to pay for them. 

A contract may be partly express and partly 
implied, partly oral and partly written; but, 
where there is a complete express contract, there 
cannot he an implied contract inconsistent there- 
with. An express and an implied contract cannot 
both exist in the same part of a transaction, or 
touching the same right or obligation. Where an 
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express contract is shown, there cannot be mun- 
tained an action based upon an implied agreement 
as to the same matter, neither against a party 
□or against a third person." An express agree- 
ment necessarily excludes an implied one.' What 
is implied in an express contract is as much a 
part of it as what is expresaed.' A written 
contract is one which, in all its terms, is re- 
duced to some form of written language.* All 
prior propositions are superseded by the written 
agreement, and all prior and contemporaneous 
stipulations, material to the contract, are merged 
in it." The written contract is presumed to con- 
tain all the agreement and when it appears to be 
complete the burden of proof is upon the party 
who seeks to establish the contrary. But where 
only part of a contract has been reduced to writ- " 
ing, extrinsic evidence is admissible to show the 
complete contract.*" When a written contract is 
so incomplete as to require resort to extrinsic evi- 
dence to make it enforcible, it may be treated as 
an oral contract.^' 

Delivery.— A written contract takes effect, if at 
all, upon delivery, unconditional and as a con- 
tract. Where there is no delivery there is no 



B ahsw t. Grkvea, TS Hilne, 166; Fold «. UoVa;, SS IlL, 119. 
■ Bumidng e. GaldwsU, 4S HI. App., 17G. 

I H«rt D, Otli, 41 111. App., 4S3. 
SHemnTf v. Klepert, ISl 111,, 6B0. 

eacbool DUi. V. Btlll«r, B6 lU. App., IBS; Oorel v. Benjamin, SG HL 
App,, sea; OiiHlbany r, Wuren, 40 HI App,, 627. 
ID Corel e. Benlsmio, 3S IB, App,, 399. 

II Plomb s. Campbell, 129 UL, 106; Wo«d e, WiUiam*, 40 ID. App., IIT. 



Dcillizedoy Google 



124 DENTAL JTTBISPfiljbBNCE 

contract*" If delivery is conditional, the condi- 
tion mnst first be performed.'* 

Executed and executory is also a claaaification. 
In an executed contract both parties did all that 
they were required to do under the agreement, at 
the time the agreement was made. It creates 
rights in rem; it gives title to property at the 
time of its execution. Technically, this is not a 
contract at all. When the agreement is reached, 
all acts are performed and, in the absence of 
fraud, accident or mistate, that is the end of it. 
Each has received Bomething as an equivalent for 
what he gave. 

In an executory contract something remains to 
he done by one or both parties after the execu- 
tion of the contract. It contemplates something 
in the future, and creates rights in personam and 
in rem. Executory contracts must have the qual- 
ity of mutuality; if one of the parties is bound, 
the other must be hound; if one is at liberty to 
refuse performance, the other cannot be compelled 
to discharge his promise.** 

Parties. — Two competent parties are essential 
to the making of a contract A person cannot 
contract with himself.*" 

Any person not under legal disabihty is compe- 
tent to contract Infants and persons of unsound 

llBferdanu v. O'Connor, 117 J3L, MB. 
la Jordan c Davla, lOS TH., SSft 
llWaaftr s. WeaTer, 109 HI.. US. 
It ttdaon ■>. Harner, 65 TO, MT. 
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mind do not have fnll legal capacity to become 
parties to binding obligations, and courts will set 
aside contracts which are not manifestly to their 
advantage. However, to justify the setting aside 
of a contract on the ground of mental incapacity 
of one of the parties to it, the mental debility 
must be such as, in law, renders the person in- 
capable. '° Infants may make binding obligations 
for necessaries actually furnished them, but not 
for money loaned them though subsequently in- 
vested in necessaries. Necessary dental treat- 
ment is a legal necessity, within reasonable limits, 
for which a minor wiU be held liable.*' 

Consideration.— The law of contract Is a natu- 
ral concomitant of the private ownership of prop- 
erty and the necessary exchange thereof occa- 
sioned by diversification of industry and the 
wants and desires of men. In a business sense, 
contract may be considered as having its origin 
in the transfer of private property. Even a con- 
tract for services, while not immediately referring 
to property, usually contemplates, in its ultimate 
analysis, the production of values as the result of 
the services. The parlies have in view this fact 
at the time of the agreement. The effect of la- 
bor expended in value produced, or wants satis- 
fied, is the basis of the negotiations. How much 
value or satisfaction will the exertion of muscle 
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or brain create, is the qaeation upon which the 
contract depends. 

Equivalbncb.— The idea of equivalence enters 
into every business transaction. In matters of 
bnsiness a man does not part with his right to an 
article which is capable of satisfying some want 
without receiving therefor the satisfaction of 
some desire or some other article equally and 
similarly potent. Therefore, two things of value, 
and only two, are essential to every contract, 
namely (a), the thing given, and (b), the thing 
received. These are called the consideration. In 
the preliminary stage of a contract, the minds of 
the parties weigh and compare these two things. 
When they agree as to the equality of their values, 
the exchange of the right therein is made and the 
contract ia complete. This comparison of values 
is a matter entirely for the parties to the contract, 
and when, in the absence of fraud or undue in- 
fluence, they have agreed upon their equivalence, 
the question will not be investigated by legal 
tribunals. Courts will not revise the judgments 
of the parties to a transaction in the matter of 
the equality of the respective considerations. 
The inference is that, on entering into a contract, 
every man intends at least to acquire an equiv- 
alent for what he gives. Where nothing is to be 
received, the inference is that there has been no 
agreement. Courts will not enforce performance 
of a promise for which there has been no consid- 
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eratioa. This was the case in the civil law, in 
which such an agreement is called a nudum pac- 
tum. In each oases the obligee did not change 
his position and is in no worse situation by rea- 
son of the promise having been made, and, there- 
fore, has no standing in court when he seeks to 
enforce performance of a gratnity. 

Fbomise fob Pbomise. — One promise is snfScient 
consideration to support another promise.^" 

Benefit ob Dbtbimbnt. — Any benefit to the 
promisor or detriment to the promisee is sufficient 
consideration for a promise." Tbne, dental serv- 
ices rendered by A to B or to C, at the request of 
B, are sufficient to support B'a promise to pay A 
therefor. The consideration must consist of a 
present act or of a future act promised. The act 
cannot be in the past.^ 

While the aoceptanoe of the services of a den- 
tist raises an implied promise to pay what those 
services are reasonably worth, the mere fact that 
such services are beneficial to the patient does not 
justify such inference; thus it may be of lasting 
benefit to the patient to have had a tooth ex- 
tracted, bat the dentist cannot recover for his 
services in performing the extraction, if it was 
done over the objection of the patient. 

Effect of Signinjf Contract. — ^Where a party, 
adult, of sound mind and able to read and write, 

IS Blihop V. Bnase. 69 in.. «0S. 

1* Buehanin v. InternaitaiMl Bank, 78 HI. SCO. 

lojohnion v. JohnBou. SI Fa. St., <S0. 
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and who has had full opportunity to read a con- 
tract, signs it without reading he ia bound by its 
terms and provisions, in the absence of fraud or 
other equitable considerations.*^ 

Constitntional Sight to Contract. — ^The right to 
enter into contracts is as sacred as life, liberty or 
the pursuit of happiness. The inviolability of 
the obligations growing out of contract, equally 
sacred as the right of contract itself, is a matter of 
supreme moment to industrial prosperity. The en- 
forcement of such obligations is a duty imposed up- 
on l^al tribunals wherever government assumes 
to protect the business affairs of men. Impressed 
with the importance of maintaining inviolate the 
right to demand fulfillment of promises according 
to their terms, the framers of the Federal Con- 
atitntion provided therein that no State shall pass 
any "law impairing the obligation of contract." 
This obligation may not be impaired by a State 
through its Legislature;'* nor by its courts;" 
nor by the people of the State.'* This inhibition 
applies to contracts to which a State is a party, 
and to cases where ihe contract is in the form of 
a statute, or grant.*"* Both executed and execu- 
tory contracts are included in this constitutional 
provision.*" 

n Saymonr e. lUckaj, 12S m., SSO. 

** Peopl* o. Oau4l Trnslau, 14 IIL, 420. 

iBHiniKin V. Auditor, 128 ID., 122. 

H Railroad Company o. Hoyt, 1 IIL App., 874. 

lEBroM V. Sclln;ler, 4 Oilm., 331. 

W Dartmouth Oollece t>. WDodward, 4 Wlwat., SIS. 
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BUSINESS RELATION 

Manufacturer and Buyer,— Where a plate or 
other aimilar removable article of prosthetic den- 
tistry is the eabject matter of the contract, the 
laws relating to the production and delivery of 
other personal property are applicable. The den- 
tist is in the position of a manufacturer or pro- 
ducer, and the patient becomes a buyer or con- 
sumer. 

Delivery. — Since the purpose of the employ- 
ment is the production of an article for personal 
use, delivery of the article in question is essential 
to consummate the transaction, though liability for 
the price may arise when the dentist is ready, able 
and willing to deliver in accordance with the terms 
of the contract. 

Time op Deuveet. — The question of the time of 
delivery may appear in many different forma and 
under many different circumstances. Thus, (1) 
there may be no time for delivery mentioned, or 
(2) the time may be specified and, if specified, (a) 
a day certain may be named, or (b) it may be 
expressed by a period within which, or (c) it may 
be indefinitely characterized, or (d) it may be 
when notified, or (e) to call for. 
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No Time Fixed. — ^Where no time is fixed for 
completing the work, the law implies that it will 
be done in a reasonable time. The law always 
looks at matters of this kind in_ the light of rea- 
son and, in the case mentioned, presumes that it 
was within the minds of the parties at the time 
that the work was to be done within a reasonable 
time, having in view aU the circumstances of the 
case, known to both parties. 

Specified Date; A Day Certain. — If the con- 
tract , stipnlates a fixed time for delivery, then 
time is considered of the essence of the contract, 
and if dehvery is not made at the time agreed 
upon, the patient is not bound to take the arti- 
cles, and even though accepted, the patient may 
have a right of action to recover any damages ac- 
tually sustained by reason of the delay, though 
the circumstances would have to be extreme and 
the damage certain, to warrant recovery for mere 
delay. Generally speaking, acceptance makes the 
patient liable for the price, and is usually con- 
strued to be a waiver of delay. However, delay 
beyond the date agreed upon, without the consent 
of the patient, puts the burden upon the dentist, 
and, if the patient in good faith insists upon bis 
right to rescind the contract, and refuses to take 
the articles, the former will be put to the neces- 
sity of showing that the delay arose from causes 
beyond his control, from the fault of the patient 
or other excusing cause. 
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Delivery Within a Certavn Period. — ^Where the 
wort is to be furnished between certain specified 
dates, as between the 15th and 20th of the month, 
the practitioner has until the last date mentioned 
in which to perform.*'' 

Indbfinith Time. — (a) Next Month. — ^An agree- 
ment to complete work during "next month" 
gives the operator aU the calendar month follow- 
ing the calendar month in which the promise was 
made, and deUvery on the last day of said month 
would be a compHance with the promise, while an 
agreement to furnish "within a month" would be 
construed to mean within thirty or thirty-one 
days from the date of promise, and the operator 
would have rnitH the corresponding day, less one, 
of Ihe following month to complete his woit. 
Agreement to furnish daring "first half of nest 
month" would give the practitioner all of the 15th 
day of the succeeding month, if it had thirty days, 
and until noon of the 16th, if 31 days.'^ 

At Once. — ^An agreement to supply an article at 
once will be construed by the courts to mean with- 
in> a reasonable time ; but it admits of no delay, 
under the circumstances.*" 

Shortly. — ^Where the articles are to be supplied 
"shortly," the law applies the same rule of rea- 
sonableness, as it indicates that the party mak- 
ing the promise did not mean to fix an exact time 

IT Hirmui V. W. Fuel Co., 32S in., 298. 
IS QroiTenor v. UatU, 8T HL, 380. 
t< Tuft T. MoOIsre, 40 la., SIT. 
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within which to perform, and is given sach lati- 
tade as will be reasonable under the drcoiu- 
stancea. 

When Notified. — ^Where the dentist agrees to 
notify the patient when the work is done, the 
patient cannot be in default nntil after snch no- 
tice is given. In the absence of special agreement 
as to character of notice, any means by which the 
fact that the work is completed is brought to the 
knowledge of the patient by the dentist wiU be 
sufficient. The burden is upon the dentist to show 
actual notice, or circumstances which will excuse 
the same; such as, departure by the patient to 
parts nnknown and failure to notify the dentist 
for an unreasonable length of time. lo such 
event, the latter should take the precaution to 
mail a notice, postage fully prepaid, to the pa- 
tient's last known, or last given, post-office ad- 
dress, in order to forestall any claim on the part 
of the patient, when found, that he understood he 
was to be communicated with in that manner. 
Where there has been some special means of com- 
munication between the parties, such as, by a mu- 
tual friend, that method of sending notice should 
be adopted in any event, if practical, and snch 
others as the circumstances will permit or as ap- 
pear reasonable. 

Call Fob. — Where the patient agrees to call 
for plates at a fixed time, the dentist will have 
complied with his contract if he is then able, ready 
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and willing to deliver upon performance by the 
former. An agreement to call for the article 
without specifying the time requires the patient 
to act within a reasonable time under the circum- 
stances, and any damage resulting from his fail- 
ure or default in this respect must be borne by 
him. In order to avoid misunderstanding, how- 
ever, and, possibly, to charge the patient with 
knowledge of what is a reasonable time, the prac- 
titioner should notify the patient that his work 
is ready. In all these matters the latter should 
be ready to do more than the law requires as he 
may thereby avoid unpleasant situations and pos- 
sibly litigation. 

CoNDiriONAL Deltpebt. — If a plate is delivered 
to a patient for the purpose of trying it out, with 
instructions to return it for further fitting, the 
delivery would not be final, and should the pa- 
tient return and give the plate into the possession 
of the dentist in accordance with that understand- 
ing, the latter may refuse to give the plate to the 
patient until he has been paid for same, unless 
there was a specific agreement inconsistent with 
such position. The contract is executory and no 
title passes to the patient until the article is com- 
pleted and delivered with the intention of mak- 
ing it the property of the patient. 

Place op Belivebt. — ^If the patient oomes to 
the office of the dentist for treatment and the 
taking of impressions, and notMng is stated as to 
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where the plates are to be delivered, there would 
be an implication that the place of delivery is the 
dentist's office, wbUe in the case of the itinerant 
dentist, who goes to the patient's abode, there 
wonld be an implication that the plates were to 
be delivered at the patient's residence, in the ab- 
sence of an expres agreement with reference to 
the matter. If 'the agreement is merely to have 
the work ready at a certain time withont mention- 
ing the place of delivery, and if. all the work has 
been done and the negotiations had at the office 
of the practitioner, the place of delivery wonld 
nndoubtedly be at the office and, under snch cir- 
comstances, in any event, a notice that the plates 
are ready at the office to be delivered when called 
for, will be sufficient compliance with the contract 
Generally speaking, in mercantile affairs, where 
no place is designated, and there is no custom of 
trade in the premises, the place where the goods 
are located or produced is usually regarded as 
the place of delivery. 

Eppbct op Deuveby. — Ordinarily the patient has 
no title in a plate or similar article antil it is 
delivered to him, even though payment was made 
in advance, but the unconditional delivery of a 
completed article to a patient, when not induced 
by hia fraud, or circumvention, or by legal mis- 
take, invests the title thereto absolutely in the pa- 
tient. The dentist has no claim or Uen upon it 
for the satisfaction of his fee and, should it again 
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come into his possession, he cannot retain it for 
the purpose of enforcing payment. If delivery 
was brought about by the fraud of the patient he 
acquires no title to the article, and if the dentist 
can repossess himself of the same, he holds it mt^ 
all Ms rights to its detention as though he had 
never in fact parted with the actual possession. 
Where the work is placed in the patient's pos- 
session on certain conditions, title will not pass 
until the conditions are complied with. If, after 
time for delivery, and offer in pursuance there- 
of, the article is destroyed or lost, without the 
fault of the practitioner, the patient must bear 
the burden of the loss, — he will still be liable for 
the price. However, if anything remained to be 
done upon the article, the loss would fall upon the 
practitioner. 

To Whom Deuvebt Mat bb Made. — In prac- 
tice, the patient generally calls at the office for a 
plate or other detachable work, but an order hj 
a patient to deliver to some other person, or to 
send by mail or express, will be sufficient author- 
ity to the practitioner for pursuing the desig- 
nated course, and delivery to the person specified, 
or depositing in the mail or express," properly ad- 
dressed, with postage or expressage prepaid, will 
meet the recfuirements of law and the patient will 
be liable for the price though the article never 
reaches its destination. 

Payment. — If nothing was said by the parties 
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as to the time of payment, the law presomes that 
payment was to be made on delivery. When pay- 
ment is to be made at the time of delivery of the 
work, the offer to deliver may be conditional on 
payment, and sach offer will meet the require- 
ments of the law. An offer to deliver npon pay- 
ment will be a snflSeient compliance with the con- 
tract to establish the liability of the patient. If 
payment was to be at a fixed time, not arrived at, 
or at a stated time after delivery, the offer to 
deliver must be unconditional as to payment, and, 
if made conditional thereon, it is not an offer. 
The offer to deliver mnst be in conformity with 
the contract as to time, manner, place and cir- 
cumstances, A dentist, however, may do more 
than his contract requires and still be within the 
spirit and terms thereof. Thus, where plates 
were to be delivered at his office at a specified 
time, and the patient neglected to call at the time, 
he may tender them at the residence of the pa- 
tient and thus fix the patient's liability. 

Default in Delivery.— Whether the delay in de- 
livery according to agreement is a breach of 
the contract, depends npon the drcmnstances. 
Where the failure to deliver was the fault of the 
patient, the practitioner may insist on fulfilling 
the contract within a reasonable time after the 
agreed date, taking into consideration the pa- 
tient's conduct which occasioned the delay. Thus, 
conversely, the patient will not be permitted to 
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take advantage of a delay occasioned hy his own 
fault, neglect or refusal to keep appoiatments, or 
by conduct evincing a desire to avoid the contract 
and elude the responsibility of its performance. 
Where the default is due to the dentist's fault the 
patient may refuse to accept. 

Acceptance. — ^Delivery and acceptance are re- 
ciprocal duties. The use of a plate by a patient 
does not necessarily denote acceptance, if it is 
done for the purpose of testing its fitness, or 
while the practitioner is trying to remedy de- 
fects or make a fit.^ Of course, the patient may 
accept the work at any time, either before or after 
the specified time of delivery, or even after an 
unreasonable delay, and, on acceptance, he be- 
comes liable for the price and, possibly, waives 
any claim for damages by reason of the default. 
A patient cannot escape liability by merely refus- 
ing to accept. Befusal, to be availing, must be 
justified in law. 

On TBiAL.-T-If work of a prosthetic detachable 
nature, such as a plate, is furnished on trial, the 
patient may accept or reject according to the 
terms of the special contract, but if be retains 
the plate for an unreasonable length of time with- 
out making any objection, his conduct may be such 
as to justify an inference that he has accepted 
tie work and, in that event, he will not be heard 
to complain when he is called upon to pay for the 

10 Orabtrea «. Fotlt, 109 UL App,, flS7. 
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same. If delivery was unconditional, title passes 
to the patient on acceptance. 

Heasonable Tiue. — What is a reasonable time 
witiiin the meaning of the law, for performing any 
act, or discharging any dnty or obligation, must 
be detennined from a consideration of all the 
facts and circomstances of each particular case, 
as well as of the subject matter to which it refers. 

Seasonable Opportunity. — The patient must 
give the dentist a reasonable opportunity to do 
the work properly and he most submit to reason- 
able fittings and other necessary steps in the 
progress of the work, and if he fails or refuses 
so to do, he may be held liable for the agreed 
price, or where no price has been agreed upon, 
then for the reasonable value of the services as 
measured by the detriment to the practitioner, 
which will usually be the value of his tune and 
material. If, with reasonable time and opportu- 
nity afforded him, the dentist fails to make a rea- 
sonable fit in the case of a plate, the patient may 
quit him without incurring any Hability for labor, 
and material in respect to the same, but his lia- 
bility for services in preparing the mouth by ex- 
tracting teeth and treating gmus and teeth, will 
depend upon other facts which may or may not be 
affected by or related to the preparation of the 
plate. 

Specified Haterial — ^An agreement to furnish a 
plate or other article of a given material, is not 
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complied with by offering or supplying a plate 
entirely different. In snch case the patient may 
elect to take or entirely refuse the substitute. If 
he retains the substitute for an unreasonable 
length of time after knowledge, or after he should 
have known that it was not what he had contracted 
for, he will be presumed to have accepted it and 
must pay what it is reasonably worth ; but, in the 
absence of specific notice and consent, he will prob- 
ably not be liable for an amount in excess of the 
ori^^nal contract price. 

QTiality, Workmanship, etc.— Where nothing is 
said about the quality of the material to be used, 
or the workmanship to be displayed, no particular 
quality of workmanship will be imphed, and, while 
the highest quality and best workmanship cannot 
be exacted, still the obligation will not be met by 
furnishing the poorest. What will be reqxiired 
under such circumstances is fair, average, ordi- 
nary quality and workmanship.'^ If there is a 
specific agreement as to these attributes the ar- 
ticle must be in substantial compliance therewith, 
and any material departure therefrom will excuse 
. the patient for refusing to take the same. What- 
ever the agreement as to quality and workman- 
ship, and however cheap the price to be paid, a 
plate which does not reasonably fit the patient's 
mouth, and which, for that reason, is useless to 
him for the purpose for which it was intended, 

■1 Simondii «. Henrr, S9 He., IBS ; Witun v. Lswrenca, 180 Hui., SlS. 
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cannot be considered to be a compliance with the 
general contract to make a plate as a sabstitutc 
for dentorea whidi are gone. He is justified in 
refusing to accept such article. 

Defects. — ^Any defects, latent or patent, must he 
made good by the practitioner, unless it ia ex- 
presely understood that the practitioner is not 
to do the prosthetic work in person, or by his as- 
sistants, but that he is to have the same done by 
a commercial laboratory, in whidi latter event he 
will be liable only for patent defects discoverable 
by ordinary inspection by an experienced and 
skilled person.'* 

Rescdasiott. — ^An order by a patient for such ar- 
tides as dental plates, may be arbitrarily re- 
scinded by him at any time. In such case the den- 
tist may recover the damages he sustained by the 
resoission as of that time, measured by the rea- 
sonable value of his services and materials. His 
right to sue accrues at the moment of the rescis- 
sion. He cannot complete the work and then re- 
cover for services rendered or materials fur- 
nished after notice of abrogation. If the patient 
dies before the time for delivery and the work is 
completed at the time of death, or at the time the 
dentist hears of the death, he may recover the 
contract price though the plates were in fact never 
delivered. However, if he learns of the death be- 
fore the work is completed, he should cease at 

•1 ArehdcU v. itoon, 19 HL, 665. 
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once, since his recovery would be limited to the 
value of the services rendered and material con- 
sumed at the time he received the information.'* 

SensitdTOieaB of Patient.— It frequently occurs 
that patients experience great inconvenience in 
learning to wear a plate and, in the absence of a 
specific agreement to the contrary, the dentist's 
obligation does not go to the extent of insuring 
his patient against such trouble, as his duty ends 
when he produces a reasonably fair, good-fitting, 
workmanlike article. 

Work to the Satisfaction of the Patient— ^Gen- 
erally speaking, an agreement to do work for an- 
other, to his satiBfaction, means to do such work 
as he ought, in good faith, to be satisfied with. 
Where a practitioner agrees to do work which 
will suit his patient, the patient cannot avoid re- 
sponsibility by captions objections, unfounded 
complaints, trifiing defects not going to the real 
merits of the case, or dishonest design with a view 
of avoiding liability. In law, a man is satisfied 
where, in good faith, he ought to be satisfied.'* 
Since the object of the transaction, however, is 
known to the practitioner to be the supplying of 
a personal convenience, the gratifying of a per- 
sonal taste, bias or sensibility, or the satisfying 
of a personal preference, the burden is upon him 
to show that the objections are,' in fact, not of- 
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fered in good faith. In all such, or similar, cases 
the law requires the patient to act in perfect good 
faith and eserdee an honest, nnselfish judgment.*" 

H BtlUmora *. Btjim, CS Ud., tSS. 
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MISCELLANEOUS STJBJEOTS 

Chwds, Wares and Merchandise. — ^In 1678, in 
the 29th year of the reign of Charles II of Eng- 
land, there was passed by the British Parliament 
a statnte entitled "An Act for the Prevention of 
Frauds and Perjury." The 17th Section of 
Chapter 3 of said Act mns as follows : 

"No contract for the sale of goods, wares and 
merchandise for the prioe of £10 Sterling and up- 
wards, shall be allowed to be good except the 
buyer shall accept part of the goods so sold and 
actually receive the same, or give something la 
earnest to bind the bargain, or in part payment, 
or that some note or memorandum in writing of 
the said bargain be made and signed by the par- 
ties to be charged by such contract or their agents 
thereunto authorized." 

Statutes, which are substantial copies of the 
foregoing, are in force in some of tie states. 
The law applies to such contracts only as relate 
to goods* wares or merchandise. Ordinarily pro- 
fessional or other services do not come within the 
purview of the law. Where work and labor are 
the subject matter of the transaction the law is 
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not operative. The determination of whether or 
not a contract is for work and labor performed 
or for goods, wares or merchandise, has been at- 
tended with much discnssion and difficulty. It is 
not always self-evident into which of these two 
categories the subject matter of the contract falls. 
"When, at the time of maHng the bargain, the par- 
ties contemplate the ultimate delivery of a chat- 
tel, the contract is considered as being for goods, 
wares and merchandise, within the meaning of 
the statute. In an English case, a lady ordered 
of a dentist a set of artificial teeth which, by the 
terms of the agreement, were to be fitted to her 
mouth at a price in excess of £10 Sterling, but 
before they were so fitted she died. The den- 
tist brought an action against her executor for 
work and labor performed and material furnished, 
but the court held that the contract was for goods, 
wares and merchandise, came within the statute 
and, not being in compliance therewith, no recov- 
ery could be had upon it.^ The basis of this de- 
dsion was the idea that the plates were distinct 
pieces of property and properly came under the 
designation, — goods, wares and merchandise. 
Had the work been the treatment or fiUiug of 
a tooth there is no doubt that the decision woold 
have been the reverse, as such relation would 
clearly be one of professional services. It would 

1 Lm T. OrUbl, 1 X. B. * 8., STZ. 
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appear also that if the object of the services had 
been the crowning of a root or the bridging of 
an interdental space by means of a fixed bridge, 
since the completed work conld not be said to be 
the delivery of a separate and distinct article, the 
contract should be considered one for professional 
services. An article which is made a fixed part 
of the person, and which must be so fised to the 
person before the contract is completely executed, 
cannot be considered as a contract for the deliv- 
ery of a chattel, bat rather the repairing of a part 
of the hxmian mechanism. The delivery would 
not be complete until the attachment was made 
and, in such case, a delivery would really involve 
a delivery of the patient himself, and the law can- 
not possibly contemplate any such interpretation 
of the contract. It would appear that the only 
services rendered by a dentist, in which the par- 
ties may be said to contemplate the ultimate de- 
livery of an article of personal property, is in the 
case of removable plates involving either partial 
or complete denture. In states where the law is 
in force, the dentist making plates for a patient, 
at a price which brings the contract within the 
law, must see that aU legal requirements are com- 
plied with, otherwise he may find himself with a 
useless plate on his hands and no remedy against 
the patient. 
As a general proposition, a contract which is 
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valid at the place where it is executed, is valid any 
place in the world.* 

Chiaranty.— If the work be done for a person 
on the guaranty by another that the services will 
be paid for by the gnarantor, if needs be, tbe 
guaranty should be in writing; but if the services 
be rendered upon an unconditional promise of 
a third person to pay for them, the promise need 
not be in writing, but the credit should be given 
to the promisor, and not to the party for wbom 
the services were rendered. The test is, Was the 
whole credit given to the third person? If the 
undertaking of a person who agrees to answer 
for another is collateral or conditional, it mnst 
be in writing, but if direct and original it need 
not be.' Where the guaranty is in writing the 
account may be kept in the name of the patient; 
but if the third person is to be held as an original 
obligor, the account should be entered in his 
name. Doing the work at his request is sufficient 
consideration for his promise to pay whether di- 
rect or collateral, regardless of his relation to 
the beneficiary of the services. In other words, 
the consideration for a promise may be either a 
benefit to the promisor, or a detriment to the 
promisee.* Courts will not enforce promises for 

I Pack) V. Vajn, 11 Tl., BB; BonndUee v. Baksr, Sa IQ., 241; Ojt, 
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which there has been no consideration. Snch 
promisee are imperfect obligationa and are called 
naked promises. Where a person called at the 
office of a physician in a hotel and, on being in- 
formed that the physician was ont, wrote on a 
card, having his own, name and address printed 
thereon, the words "Call on Mrs. Day at No. 769 
Broadway" and handed it to the hotel dert with 
the request to give it to the physician and tell him 
to go as soon as possible, and, where it did not 
appear that credit was originally given to the pa- 
tient, and where a jury found for the physician 
nnder all the drcumstances, the court held that 
such person became liable to pay for the ply'si- 
cian's attendance and services upon Mrs. Day." 
It most appear from the evidence that the physi- 
cian tmderstood that the party calling him was 
to be responsible and this understanding must 
have been either by direct statement or reason- 
ably dedaced from all the evidence and circum- 
stances in the case, and it mast also appear that 
the physician extended the credit in the first in- 
stance to the third person.* 

Receipt. — A receipt in writing is not conclusive, 
but is open to explanation, correction or contra- 
diction by oral testimony or other evidence. It 
is regarded as evidence of a high character and. 
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to overcome it, the evidence should be clear and 
convincing.^ A receipt in full of a liquidated 
claim is not conclusive evidence of payment in full, 
and is subject to contradiction and explanation. 
In the absence of other proof it establishes pay- 
ment in fuU.* Payment, in part, of an undisputed 
claim, which is due, is no consideration for an 
agreement that the payment shall be in full, be- 
cause the debtor has done only what he was legally 
bound to do, and, after such partial payment, the 
creditor may proceed to collect the balance, but a 
partial payment before due may be a sufficient 
consideration for an agreement to release the 



The compromise and settlement, for any reason- 
able consideration, of a doubtful or speculative 
claim, is a sufficient consideration when made with 
knowledge and without fraud, and receipt in full, 
in connection with such compromise, is binding 
on the party giving it. A receipt in full for an 
unliquidated or honestly disputed claim, accepted 
in good faith and obtained without fraud, is bind- 
ing on the party who issues it. Thus, where a 
dentist has no agreement as to his charge for 

TWslnth V. tIarCOn, B Oilm., 4BT; OnDnlnEhBm e. Bun, S8 HInn., 
8G0, 8E8; WiDobecter v. Groivannr, 44 N, 425; BoeUord B. Co. n. KoM, 
12 lU., 18B. 

■ Lrom V. WiniMBB, 16 ID. App., 27; Na«l v. Handler, 119 DL, 421. 

fWoVixi V. Povan, BE lad.. 3S4, 804; Smith i. Bsrtboloinev. 1 
UMe. (Uhu.) 2Ta; Smith v. FhUUpa, TT \i~, G4B; Shepu'd s. Bbad«^ 
7 K. I., 4T0. 
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services, his claim would be said to be onliqui- 
dated, and if the patient honestly and in good 
faith misunderstood the terms and conditions, or 
honestly disputed the value of the services, the 
acceptance of a payment and the giving of a re- 
ceipt in full, as a condition thereof, would be 
binding on the dentist. A written instrument 
which operates both as a contract and a receipt, 
may be enforced as a contract and be corrected 
or contradicted as a receipt.^** 

Release. — ^A release is a quittance, remission or 
discharge of a right of action. It is a imilateral 
contract. As, in the case of all other contracts, a 
release must be supported by a consideration. 
The agreement may be oral but it is advisable to 
reduce the same to writing and have it executed 
under seal. In fact, the term release implies a 
writing under seal.*^ At common law a seal im- 
ports consideration and obviates the necessity of 
introducing any other evidence of that fact. A 
written release, like any other written contract, 
cannot be contradicted, varied or modified by parol 
evidence. A receipt is not a contract, it is only 
an admission of payment and may be contradicted, 
modified or impeached.^'' A receipt is merely evi- 
dence of the fact of payment, while a release 
extinguishes a preexisting right; and, while a re- 

lOHosHKk V. Moody. 89 HL App., IT. 

111. 0. R. R. Co. V. Rsftd. ST m., 48«, Git. 

11 Qillett V. Wil^, lao m, BIO, 
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oeipt in fall may be explained or modified or con- 
tradicted, a release, under seal, forever estops and 
oonclndeB the party." 

: iJKBg, 16 H, J. Ii^ 428; 
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ADMINISTRATIVE LAW 

Coiirts.—A court is a judicial tribunal consti- 
tuted by the supreme power in the State to in- 
terpret and apply its laws, and to enforce certain 
rights and redress certain wrongs. The entire 
force of the Nation is behind the court to enforce 
its mandates. 

Jurisdiction. — DBnNrnoN. — Jurisdiction is the 
power or right to hear and determine. The right 
must extend to the subject-matter of th§ contro- 
versy, and to the person of the litigants. A 
court derives jurisdiction of the subject-matter, 
expressly or impliedly, from the authority which 
creates it, while jurisdiction of the person is ac- 
quired by notice in accordance with the provi- 
sions of law. 

Notice. — ^Wherever there are courts, some form 
of notice to the party to he affected, is indispen- 
sable to the ri^t of the court to proceed against 
him. Notice, in time for a reasonable opportu- 
nity to be heard, is inherent in human ideas of 
justice. In civil matters the actual presence of 
the defendant is not essential to the power of the 
court to proceed, when it appears that the party 
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has been given due notice under the law. Under 
certain circumstances courts may proceed againat 
property which is within its territorial jurisdic- 
tion, even though it cannot reach the owner per- 
sonally by its process. 

Effect of Judgments. — When a court has juris- 
diction, its orders and judgments are binding upon 
all parties to the suit, and their privies, and its 
decision is binding on the parties in all subsequent 
litigation involving the same points. On the 
other hand, if it does not have jurisdiction its 
decrees are an absolute nullity and are binding 
upon no one, not even the parties to the suit nor 
itself. 

Procedure. — ^It is necessary for a court to pro- 
ceed in accordance with established usage or 
prescribed rules. Procedure in court is a develop- 
ment, and ori^nated in customs. Courts must 
follow the established mode of procedure. 
Wherever English jurisprudence prevails, the in- 
terrogating lawyer can determine in a large meas- 
ure the course of testimony. The witness may 
be confined to categorical answers to specific ques- 
tions propomided to Mm. He may even be re- 
quired to answer a specific question by either 
"yes" or "no," and if he says he cannot so 
answer, his testimony thereon may be limited to 
that admission. 

PuBPOSE OP Ettles. — ^The object of rules of pro- 
cedure, including introduction of evidence, ia to 
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enable the court to control the character of evi- 
dence introduced and confine it to the point at 
issno. All answers to direct interrogatories mnst 
he responsive to their respective questions, and 
confined to the purview of the questions to which 
they respond. Any answer or part of answer 
which does not meet these requirements will be 
stricken from the record, on motion. This is in 
striking contrast with some Continental systems 
of jurisprudence. In certain actions in some Con- 
tinental jurisdictions, it appears that the witness 
is permitted to harangue the court and jury with- 
out any right or power on the part of counsel to 
interfere with his tirade. He may comnrent upon 
the effect of testimony, may boast of the promi- 
nence of himself and the importance of his state- 
ments and conclusions, may give his opinion on the 
guilt of the accused, may berate the defendant 
from the witness chair and even refer to matters 
of hearsay several persons removed. 

Hearsay. — ^An important rule of evidence in the 
jurisprudence of English-speaking people is the 
exclusion of hearsay testimony. It comes dothed 
la too mneh. uncertainty to give it any weight and, 
except in rare cases, it is not admissible for any 
purpose. Our law indulges no presumption or 
inference of the truth of a fact in issue merely 
because a witness states that someone, not before 
the court, asserted its existence, directly or in- 
directly, to the witness. Ordinarily, if the party 
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is not before the ooart where he can be put under 
oath and croBs-examined, and the source of bis 
information inquired into, his statements will be 
excluded.' 

Statements op Patient: — The statements of a 
patient relative to his condition, made in good 
faith, to his dentist or physician for the purpose 
of professional treatment of such condition, are 
not hearsay if they later become relevant to the 
issue of a suit in court. Even though such state- 
ments are favorable to the contention of the pa- 
tient in the suit to which he is a party, the prac- 
titioner may testify thereto and repeat them from 
the witness stand." 

Evidence. — Evidence is that which demon- 
strates, tends to establish or make clear or certain 
the truth or falsity of a fact in issue. It is any 
matter of fact, the effect, tendency or design of 
which is to produce in the mind a persuasion, af- 
firmative or negative, of the existence of some 
other matter of fact, and includes all the means, 
whether of fact or opinion, by which an alleged 
fact, the truth of which is submitted for investi- 
gation, is established or disproved. 

Opinion Evidbncb. — Opinion evidence is testi- 
mony in the form of an opinion based upon facts 
proved or assumed, concerning a matter involv- 
ing scientific or technical knowledge not within the 

lOrabey «. Hktictul Buk, IBS HI., 79; Eant v. Huon, 79 ID., S40. 
aS7 li. B. A. <0. 8.) 190; Bailroad Oo. D. Our, 170 HI., 478; 8 
Wl(Bu>ig Et., 2208. 
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experience of the ordinary witness*^ The law 
does not look with favor upon the introdaction of 
opinion evidence. As a rule, witnesses are re- 
quired to testify to facts directly within their 
knowledge ; it is for the court or the jury to draw 
conclusions and form opinions from the facts thug , 
brought before them. 

TestimoiQr, — Testimony is the statement or 
declaration of a witness before a court for the 
purpose of establishing or refuting some fact in 
issue. It is a branch of evidence and is the means 
by which certain facts, within the knowledge of 
persons, are brought before the court when the 
same are material to the issues in the case. 

Witnesses. — ^A ivitftess is one who gives testi- 
mony iu a case before a court, and includes every 
person from whom testimony is received to be 
used in a judicial proceeding.* All testimony 
must be given either on (a) oath or (b) afiSrma- 
tion. Generally speaking, a witness may testify 
only to facts, cireranstances and conditions which 
have been brought to his knowledge by means of 
one or more of the senses, but he may not state 
-inferences or conclusions drawn by bun from 
such observations or from admitted facts. 

Opinions of Ordinary Witnesses.— In actual 
practice, however, there are a great variety of 
subjects in which ordinary testimony savors of 
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opinion evidence. Thus, an ordinary witness may 
state his opinion (1) concerning the age of a per- 
son whom he has seen; (2) on matters of color, 
size, weight, quantity, value, distance, speed, time, 
etc.; (3) relative to the identity of persons, places 
or things ; (4) whether a person appeared angry, 
sad, nervous, excited, sick, in poor health, well, 
ill, attached to another, sober or intoxicated; (5) 
whether a person appeared to be suffering pain, 
showed fear, manifested grief, was formerly in 
good health, was rational or irrational, sane or in- 
sane, had failed mentally in a given time, looked 
bad, was of intemperate habits, acted strangely 
or in a childish manner, was "short" in answering 
questions, eccentric, or of a fickle mind; (6) 
whether the mind of a person was clear, etc Such 
evidence has been said to be competent from neces- 
sity, on the same ground as the testimony of an 
expert, as being the only method of proving cer- 
tain facte essential to the proper administration 
of justice; nor is it a mere opinion which is thas 
given by the witness, but a conclusion of fact to 
which his judgment, observation and common 
knowledge have led him, in regard to a subject- 
matter which requires no speaal learning or ex- 
perience, and which is within the knowledge of 
men in general.' 

Weight of Such Opinions. — The confidence to 
which such opinion is entitled depends upon the 

t Com. V. Sturlennt, 117 H»h., 1Z3. 
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character of the examination made by the wit- 
ness, the nature of the subject-matter to which it 
refeiB, and the intelligence and good faith of the 



Seasons fob AniassiON. — These exceptions to 
the general role that ordinary witnesses can tes- 
tify only to facts which come to their knowledge 
through some of the senses, are made to promote 
jastioe and are founded upon necessity. Circum- 
stances there are in which, because of the im- 
perfection and limitations of language and the 
instability of mental impressions, the witness can 
express a condition or state of facts more clearly 
by ^viug bis inferences at the time, from the im- 
pressions made on his mind, than by attempting a 
detailed enmneration of those impressions. Often 
facts of personal observation, especially of con- 
Tersations, are remembered only by the mental 
conclusions which they produce at the time. Thus, 
it may be dif&cult or even impossible, to describe 
in detail a person's condition or conduct at a given 
time, when the observer may disclose the key to 
the whole matter by merely stating his own im- 
pression at the time ; such as, that the person was 
angry, or excited, or intoxicated, or sad, etc. 

Test of AoMissiBrLiTY. — Whenever the condi- 
tion sought to be established is such that it cannot 
be reproduced and made palpable in the concrete 
to the court or jury, or when language is inade- 



a BopL D. UUb, 120 C. S., 487. 



Dcillizedoy Google 



158 DEKTAL JUBIBPBUDSNCB 

quate to make tbe court or jury see it and know 
it as the witness saw it and knew it, then the or- 
dinary witness may describe the condition by its 
effect npon Ma own mind at the tune, even though 
snch method savors of an opinion.^ 

Subject-matter of Expert Testimony.— LimitA' 
TioNS. — The test of the admissibility of expert 
testimony is, — Is the question upon which the evi- 
dence is offered, one of science, skill or special 
experience or occupationf The subject must be 
one which the courts recognize, as a matter of 
judicial notice, as being a matter of special study, 
e^erience or oceapation, either for professional 
or other purposes, and it must relate to some 
particular department of human knowledge or 
activity. The subjects to which this kind of evi- 
dence is applicable are not necessarily confined to 
classified and specific professions. It is appli- 
cable wherever particular skill, experience and 
judgment, applied to particular subjects, are re- 
quired to explain results or trace them to their 
causes, and in which, as a matter of business, 
recreation or study, there are persons who are 
specially informed. 

Tbchnicaij Infobmation. — The opinion of a wit- 
ness is not evidence for the jury or court, except 
where the question is one of science or skill, or 
h^ reference to some subject upon which the 
court or jury is supposed not to have the same de- 

TWhUUtz V. Frasklin, 40 N. H., 28; KnoU v. BtaM, SG WU., 34B. 
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gree or means of knowledge as the witness. The 
general rule as to the admissibility of expert evi- 
dence is that persons having technical and peenliar 
knowledge on certain subjects are allowed to give 
their opinions when the question involved is snch 
that the jurors are incompetent to draw their con- 
clusions from the facts without the aid of such 
evidence. 

Common Knowledge. — ^A witness is not per- 
mitted to give his opinion as an expert in refer- 
ence to a matter which does not involve a question 
of science, skill or occupation; and where the mat- 
ter inquired about requires no special knowledge, 
skill or experience and may be determined by the 
jury upon a sufficient description of the facts, it 
is not proper to receive the testimony of experts. 
Thus, the question of whether the smoothness and 
slipperiness of glass make it unsuitable for side- 
walk purposes, is not a question of science or 
skill, and the opinions of architects or other spe- 
cialists are not admissible. It is a subject equally 
within the knowledge of all men. The opinions 
of witnesses should not be received as evidence 
when all the facts upon which said opinions are 
founded can be ascertained and made intelligible 
to the court or jury, and where the information 
may be said to be equally within the experience 
of all men irrespective of study or occupation.^ 

When the subject of a proposed inquiry is a 

B Obiofo V. UcGWsD, 7a HI, 84T, 849. 
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matter of common observation npon which the 
ordinary mind is capable of forming a judgment, 
or is one which the law does not recognize as 
beii^ made a matter of particular stndy or occu- 
pation, an expert may not express an opinion or 
draw conclusions either from facts testified to 
by him or in response to hypothetical ques- 
tions. 

ExpBBT Confined to Special Subject. — When 
testifying he must be strictly confined to the limits 
of the special knowledge of his profession or occu- 
pation.* 

In a prosecution for practiciug dentistry with- 
out a license, the question as to whether the doing 
of certain 8i>eeified acts amounts to the practice 
of dentistry is not a matter of e^ert testimony.** 

Expert Witnesses. — Definition. — ^An expert 
witness is one who has made the subject upon 
which he gives his opinion, a matter of particular 
study, practice or observation, and who has a 
particular knowledge on the subject which must 
be recognized in law as a distinct department of 
human knowledge and endeavor. An expert is 
one who, in regard to a particular subject or de- 
partment of human activity, possesses knowledge 
not possessed by ordinary persons.** An expert 
is a person instructed by a specially acquired in- 
formation, knowledge and experience upon sub- 

• P«se V. Pnker, 40 M. H.. 47. 
i« People V. LehT. 19S HI., SSI. 
llSieJMTt V. pM^le^ U6 SL, 671; Jonoi «. Toekar, 41 M. H., fi4e. 
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jects preBnmably not within the range of ordinary 
intelligence and observation." 

QuAUFiCATiONB. — ^A mere casnal observation, 
or desultory and superficial reading on a subject 
will not constitute one an expert therein; while, 
on the other hand, it is not required that the party 
offered as an expert shall possess the highest de- 
gree of knowledge and skill in the matter about 
which he assumes to express an opinion, nor that 
he should, at the time he testifies, be actively en- 
gaged in the occupation or profession within 
whose province the subject-matter of his testimony 
is comprised." 

Pebliminaby Inqthbt ab to Quaufioation. — 
"Whether a person who has been called as an ex- 
pert has the requisite qualifications in the partic- 
ular subject-matter involved to enable him to tes- 
tify as an expert, is a preliminary question to be 
determined hy the court, and the decision of the 
court is conclusive, unless it appears from the evi- 
dence to be clearly erroneous or to have been 
founded upon some error in law." After a wit- 
ness has been permitted to testify as an expert, 
the weight and effect of his testimony is a question 
exclusively for the jury, and is entitled to such 
weight and consideration as his skill and expe- 
rience in the special subject of inquiry justify.** 

isFaga V. Puktr, 40 M. H., i^, 50; Hyde v. -WDolfalk. 1 la., IST. 
iBHuan «. VnUw, 4B Tt., 29; Wclde v. Vtiit, 2 Le« Ece., STB. 
i« PuUiu V. StlctWi l-BS MaUL, aiB; Ooucreu Co. v. Zdgii', BB V. B^ 
067. 

ilDaTii V. State, 8G lod., 406; U. 8. v. FraideriHt, 83 IM.. IBS. 
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111 detennining the weight to be given to the tes- 
timony of an expert, it is proper for the jary to 
take into consideration the fact that he was spe- 
cially compensated by the party in whose favor he 
testified." 

Conduct. — ^The expert witness should endeavor 
to make his statements clear and intelligible to the 
ordinary listener. He must not forget that he is 
called npon to testify because the subject is not 
within the field of knowledge of the person to 
whom Ms testimony is directed and for whose 
benefit he is called as a witness. He should avoid 
as much as possible the use of technical terms 
and langaage suggestive of pedantry, subterfuge 
or display. He should shun even the suggestion of 
advertising himself or parading his accomplish- 
ments and speak with becoming modesty on all 
matters pertaining to his qualifications, expe- 
rience and achievements. Able testimony may lose 
its convincing force by being preceded and intro- 
duced by a spirit of braggadocio. It is important 
to the expert to be familiar with rules and prac- 
tices of courts relating to the examination of wit- 
nesses, as it may save conflict with the attor- 
neys and, possibly, even reprimand from the 
judge. 

Basis of Opinion. — An expert may base his opin- 
ion npon information (a) obtained by his own 

II WkT* V. atu-ker, 80 Va., 20*. 
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examination of the party and testified to by Mm 
in court, or (b) gained by him from testimony 
which he heard in the case in eonrt, or (c) as- 
sumed in a hypothetical question propounded to 
Mm. 

Subjects of Inquiry.— In an action for malprac- 
tice against a dentist, on a charge of negligence, 
a practitioner in the profession, or one who is 
skilled therein, may give his opinion, if material, 
as to whether the treatment complained of was 
proper and in accordance with the usual and cus- 
tomary practice, under the circmnstancea, and, 
if not, wherein it was not ; whether the given op- 
eration was skillfully performed ; whether the de- 
fendant, whom he has seen operate, is a skillful 
operator; whether certain work shows fair and 
skillfal workmanship; whether plates reasonably 
fit the mouth; whether a certain detached tooth 
was properly seated in the jaw at the time of its 
extraction, or if the gums had receded therefrom 
to any considerable extent; whether it had been 
scraped or treated by an acid since its removal 
from the jaw; whether a given method of extrac- 
tion was proper and approved by the profession ; 
whether a certain specified condition could have 
resulted from a specified treatment, or course of 
treatment; whether, under certain given condi- 
tions, certain specified methods, treatments, ap- 
pliances or devices were practical or approved by 
the profession ; whether given malformations can 
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be corrected ; whether certain conditions are cur- 
able ; whether a certain infection could have been 
indnced, at a given time or in a specified manner; 
and, in fact, on any subject of inquiry at issue 
coming within the range of his special skill Mid 
knowledge. His opinion may be based on facts 
assumed in a hypothetical question, or on the 
stated results of his own investigation. In a 
proper case a dentist may testify whether the tooth 
was removed from a given socket exhibited or 
described, before or after death; whether a given 
tooth belonged to a given socket; as to the age of 
a skeleton from the teeth and jaws; as to the 
identity of a jaw or part thereof with one of 
which he took a cast ; as to the proper method of 
treating a given condition; as to the migration 
of teeth in the jaw and to what extent and under 
what conditions ; as to the effect on teeth and jaws 
of removing some of the teeth; as to the difl&culty 
of extracting the lower wisdom tooth and when; 
as to the manner in which the latter tooth erupts ; 
as to the normal number, arrangement and char- 
acter of teeth; as to the ages at which different 
teeth appear; in fine, as to any fact which comes 
within the range of his special knowledge and 
experience as a dentist. 

Cross-examination of Expert. — In the direct ex- 
amination of an expert witness, the facts assumed 
in a hypothetical question should be such as are 
fairly within the scope or range of the testimony, 
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or neo^sarily inferable therefrom. However, 
npon cross-examination, any fact wLicli, in the 
sound discretion of the conrt, is pertinent to the 
inquiry, whether testified to by any one or not, 
may be assumed in the hypothetical question with 
a view of testing the sMll, learning or accuracy 
of information of the expert, or to ascertaia the 
reasonableness or expose the falsity of the opinion 
he has expressed. Although a question goes be- 
yond the scope of the evidence it may be pro- 
pounded upon cross-examination if its purpose is 
to elicit the reason upon which the expert bases 
an opinion expressed by him in his examination in 
chief, or to ascertain the extent of his skill and 
learning in the particular subject upon which he 
assumes to be an expert.'^ While medical works 
are not admissible in evidence to prove the things 
contained in them, still where a medical expert 
says be bases his opinion npon what a certain 
text-writer says on the subject, the text may be 
read from on cross-examination to show the wit- 
ness that the author does not sustain the conten- 
tion of the witness." 

FriTilc^ed Conunimications.— Confidential com- 
munications between attorney and client, priest 
and penitent, physician and patient, and husband 
and wife, sometimes relate to matters which then 
are, or subsequently become, the subject of jadi- 
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dal inquiry. When, by law, these cjomrannications 
are exdnded from disclosare in evidence they are 
termed privileged communications. When the 
disclosure of such oommunicationB ia forbidden by 
the law, it is upon grounds of public policy on the 
presumption that "greater mischief would prob- 
ably result from requiring or permitting their 
admission than from wholly rejecting them."*" 

At Oommon Law.— Under the common law this 
privilege extended only to attorney and client. 

Statutes. — The exemption has been enlarged by 
statutes, in most states, to include communica- 
tions between physician and patient, priest and 
communicant, and husband and wife. 

ProTisioiui. — The statutes referring to physi- 
cians gsually designate the parties, disclosures to 
whom shall be privil^ed, as "physicians and sur- 
geons in the practice of their profession," those 
"practidng physic and surgery," etc. 

FmpoBes. — The purpose of these statutes is to 
throw around such disclosures as the patient is 
required to make for the necessary information of 
his attending physician the cloak of secrecy; the 
prime object being to invite confidence in respect 
to ailments of a secret nature. 

Interpretation.— In spirit, such statutes do not 
usually include cases where the malady is ap- 
parent to every one on inspection, but in their ap- 
;p|ieation they are usually construed to apply to 

IS I Orsenle&t on Evidanm, Sec 2SS. 
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all informatioD necessarily disclosed or discovered 
opon any investigation which was necessary to 
the proper treatment of the patient. They pro- 
tect with the mantle of privilege whatever, in order 
to enable the physician properly to prescribe, was 
disclosed to any of his senses and which was in 
any way brongbt to his knowledge for that pur- 
pose; that is to say, any information which was 
necessary to enable the physician to prescribe for 
the patient as a physician, or to perform any sur- 
real operation for him as a surgeon, is privi- 
leged.'" Under such statutes any information dis- 
closed to a physician by a patient to enable him 
properly to prescribe for the patient, or dis- 
coveries made by the physician in the course of bis 
examination therefor, cannot be revealed on the 
witness stand by the physician, and the privilege 
usually extends to persons present during the in- 
terview." 

Incidental Information. — ^Knowledge which was 
not acquired for the purpose of treatment is not 
usually exempt from disclosure. Thus, soon after 
an injury, a physician, by bis own observation or 
the admission of the patient, discovers that the 
patient is under the influence of liquor, the knowl- 
edge of such fact is not protected from disclosure, 
since the disclosure was not necessary to the 

10 Oampsu V. Nortb, SB Uleh., 60A, eOS ; DUtrtch v. DMrolt, 98 Weh., 
94S. 

31 Ounpau v. Nerlh, 8d Ulch., 606; liditifhiD v. Inmranea Co., B1 
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proper treatment of the patient, and the physician 
was not required to make an investigation as to 
intoxication in order properly to diagnose the 
tronhle and dress the wonnd. Snch discovery or 
disolosnre is a mere incident to the treatment.^ 

Waiver of PriTll^e.— The courts iwually con- 
stme these privileges as heing for the benefit of 
the patient and that the patient can waive the 
privilege if he desires; but unless he waives it, 
the lips of the physician are forever sealed, — "the 
seal of the law once fixed upon them, remains 
forever, unless removed by the party himself in 
whose favor it was there placed." In some juris- 
dictions the courts hold that, as it is a personal 
privilege, it must he claimed by the patient, other- 
wise the courts will enforce disclosure thereof.'* 

Doatists not Incladed by ComitractioiL— Where 
the relation is such that there is no public neces- 
sity for encouraging the reposing of confidence, 
the reason for the privilege fails and the law does 
not apply. If there is no justification for disclos- 
ing secret maladies there is no confidence to be 
abused. In but very few cases is there any occa- 
sion for a patient to make confidential diadosnres 
to a dentist in order to enable the latter properly 
to treat his case; therefore there is no real pub- 
lic necessity in encouraging a patient to make such 
revelations to his dentist. For this reason, if 
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for no other, the courts have not construed the 
statutes barring from disclosnre in court the com- 
mnnications from patient to physician and sur- 
geon to include the information obtained by den- 
tists from their patients in the course of their pro- 
fessional employment.^* 

Code Napoleon.— It is said that the penal code 
of France makes it a crime for a physician to dis- 
close secrets of his patient revealed to him for the 
purpose of medical assistance, or discovered by 
him in the course of Ms investigation for that 
purpose. 

CrindnaJ Purpose. — ^If commmucations are made 
to a physician for the purpose of furthering some 
criminal design or conspiracy, or some other vio- 
lation of law, they would not be privHeged.^' 
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MISCELLANEOUS SUBJECTS 

Contracts and Work on Sunday.— VAUDnr.— A 
contract executed on Sunday is not void at com- 
mon law by reason of having been entered into on 
that day.* Neither does the common law prohibit 
ordinary labor on Sunday.' Statutes prohibiting 
the execution of contracts and the transaction of 
business and the performance of labor on Sunday 
have been held to be within the reasonable exer- 
cise of the police power for the protecHon, health 
and welfare of society. Statutes limited to a pro- 
hibition of disturbances of the peace and good 
order of society by labor on Sunday, do not pro- 
hibit ordinary business transactions. A general 
law prohibiting the transaction of all business and 
the performance of all labor on Sunday, except 
worfe of necessity and charity, is constitutional 
and enforoible. However, where such statutes or 
ordinances single out a particular occupation 
whose exercise does not necessarily disturb the 
peace and good order of sodety, they are regarded 
as class legislation and will not be enforced.' 

1 raebmond v. Uoors, lOT HL, 4S0. 
I Eden V. Pwpla, ISl IlL, 298. 
« Sdrai T. People lel HI.. SH. 
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Chabity and Nbcebbitt. — The statutes of the 
various states prohihiting labor and the transac- 
tion of business on Sunday, naturally and neces- 
sarily except work of necessity and charity. "What 
constitntes work of necessily and charity has often 
been before the courts and is not always easy to 
determine. The circumstances of each particular 
case must be taken into consideration. An act 
which would be considered a necessity, under one 
set of circumstances, might be clearly prohibited 
under a different set of circumstances. Necessity, 
within the meaning of the law, is generally con- 
sidered a moral and social fitness or propriety of 
the work or labor done under the circumstances 
of the particular ease.* The necessity referred 
to in the statute need not be an absolutely un- 
avoidable physical necessity ; a mere moral emer- 
gency which will not reasonably admit of delay Is 
a necessity within the contemplation of such stat- 
utes." It has been said that it is impossible to 
lay down any general rule as to work of necessity 
and charity, and also that the exigencies of human 
life, which demand work of necessity and charity, 
are so numerous and diversified by attending cir- 
cumstances as to defy classification.^ 

Dental Sebvices. — The usual services of a phy- 
sician are generally regarded as coming within 

«Fligg V. HimiDry, i Onsh., 2«Si Johnaton v. People, SI HL, 4SV. 
S Bnriu V. Hoots, Te All., aSS, S12. 

« Jobiuton V. CenuDoiiwekltli, S3 Pa. St, 103; Unsericht v. Sbrta^ 119 
lad., B7S, 
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the exceptioiL The work of a dentist in operating 
nxwn and relieving the pain of an ulcerated tooth, 
or similar service, woold donbtlesa be regarded 
as work of necessity. It is probable that the ordi- 
nary work of preparing and filling a tooth, fitting 
bridges, taking impressions, and like services, 
where the health of the patient was not clearly in- 
volved, would not be considered work of neces- 
sity. The mere convenience of either the dentist 
or the patient, however emergent, wonld not bring 
snch work within the exception. 

Eecovebt fob Sebviceb. — ^Where the statute 
provides a penalty for its violation, a dentist can- 
not recover for services rendered a patient in vio- 
lation of the statnte. If, however, he exacts his 
pay beforehand, the patient wonld not be able to 
recover the same by reason of the fact that the 
law had been violated. 

RBCovBay poa Aehclb. — ^While none of the or- 
dinary prosthetic work of a dentist can reasonably 
be considered as work of necessity, still the pa- 
tient cannot accept a plate made on Sunday and 
then refuse to pay for the same because of the 
violation of the statute, since, under the law, the 
obligation of the dentist was to furnish a completed 
article, and not services, therefore the patient 
coold not be interested in the time when the work 
was ackially done. For the same reason a pa- 
tient c«mot refuse to accept a plate merely be- 
cause it was made on Sunday. 
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Survival of Action.— In the absence of statntory 
provisions to the contrary, a right of action for 
malpractice does not survive the death of either 
patient or practitioner, and if snit has been 
bronght, it abates upon the death of either.^ This 
has been changed hj statute in some states. 

SuEViviNG Pabtkeb. — However, if a partner, 
who is guilty of malpractice, dies, the right of ac- 
tion survives against the surviving partner, 
whether the latter contributed to the malpractice 
or not.* 

Joint Actions. — ^Where two or more dentists are 
jointly guilty of malpractice, snit may be brought 
by the patient against all jointly, or against one, 
or against any number less than all, at the option 
of the patient, or separate actions may be brought 
against all, or any number less than all.' One 
dentist, however, is not liable for an injury in- 
flicted by another, unless they were partners or 
acted in concert or cooperation, and several wiH 
not be liable for the torts of one unless they con- 
certed or cooperated in the negligent act, or unless 
their combined, cooperating conduct produced the 
resultant injury. Where the acts of the practi- 
tioners are entirely distinct and separate as to 
aid, concert, advice, cooperation or countenance, 

TVlltnm V. Oaman, 48 S. H., 416; Boor v. Ixtmiej, IDS tnd., US; 
WaU v. Wan, 40 O. St., Ill; IdttimoTg v. Slmmoni, IS S. * B., I8S. 

I Hmi t. Lowrer. 123 Iiid„ 2SS. 

• BuruM V. Umu. ea lU., S7S: Tmm) «. Alanndar, SS ItL, 394, afll; 
OUetgo «. Bsboook, 148 IlL, SG8, SOT. 
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from one to the other, there csan be no joint Uahil- 
ity and each will be liable only for his own wrong."' 
An attending physician who assists a surgeon is 
not jointly liable with the latter for neglect to re- 
move a sponge from the wound.*' 

Contribution, — Where a patient sues only one 
practitioner, or any number less than all who are 
jointly guilty of malpractice, those sued cannot 
require the others to be made parties to the suit 
nor to contribute to the payment of the judg- 
ment." 

Satisfaction. — ^In cases of this character, a pa- 
tient can have but one satisfaction of his damages. 
If, for a sufficient consideration, he releases one 
of the joint wrong-doers, he releases all, and, if 
a judgment against one is satisfied, it bars a prose- 
cution of the othera.*" 

Purchase of Peace — Agreement not to Sue. — ^An 
agreement not to sue is not considered an accord 
and satisfaction, does not amount to a rele'ase 
and, therefore, if ^ven to one or more joint wrong- 
doers, for a sufficient consideration, does not bar 
action against other joint wrong-doers.'* 

10 Yiuri fr. Alaiander, ES HI., 254, 362. 

11 Bnnni v. Bennett, 1ST Hlcb., 654. 

izRsnd ■. B. B. Oo-, 8 HI. App., 51T, S26; R«ad B. Patanon, 91 tn., 

sea, 2BT. 

13 Yigesat v. BcaTIr, 35 HI. App., 44. 46. 
1* CUciio V. Smllb, S5 m. App., 8S5, 389. 
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CHAPTER XV 

FALSE REPRESENTATIONS 

Tnut and Confidence.— The relation of dentist 
and patient necessarily imposes a degree of trnst 
and oonfidenee on the part of the patient and 
should require the ntmost good faith and fair deal- 
ing on the part of the dentist. The law jnstifies 
a patient in relying upon the representations of 
his dentist as to the nature of his malady, the 
curability thereof, the character of treatment 
necessary and the ability of the dentist to accord 
relief. If a practitioner is required by his patient 
to give an unqualiiied opinion as a condition pre- 
cedent to his employment to treat the patient, he 
must use reasonable and ordinary skill and care, 
and his best judgment, and exercise good faith 
and the strictest honesty, eliminating all selfish 
consideration, in forming and expressing that 
opinion. In such manner only can he discharge 
his full legal duty in this respect. The reposing 
of faith and confidence by one party in another 
and the justification thereof in the law, are im- 
portant elements in an action of deceit.^ The law 
does not assume to safeguard every confidence, and 

lOkMlIcllcr «. HukU, 7t tnd^ 1ST. 
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cannot ondertake to right every abuse thereof, 
since these elements enter into every hnsiness and 
social transaction. In the eyes of the law there 
are only two general classeB of people, — (a) the 
legally competent, and (b) the legally incompetent. 
The legally competent are all put on snhstantially 
the same plane; they are treated, in the law, as 
thongh they were absolutely equal in mental abil- 
ity, experience and development. The man with 
ten talents is under no different or greater obli- 
gations by reason of that fact than the man with 
one talent. 

CoNFTOENTiAL RELATIONS. — There are certain re- 
lations, however, in which the law takes cogni- 
zance of the fact that the parties thereto are not 
on an equality; that one of the parties holds a 
dominant position ; that the ori^n of the special 
relation is due to the superior knowledge and 
ability of the one over the other in the subject- 
matter involved; that a degree of special faith 
and confidence is essential, or at least important, 
to successful results from the efforts pnt forth 
in that behalf, and that the general welfare re- 
qoires that the utmost good faith be exacted of 
the dominant party, and that the other party he 
encouraged to repose faith and confidence in the 
superior. These considerations have special ap- 
plication to the dental and medical professions. 
Why should the practitioner he permitted to say 
that his patient should not have believed him. 
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or that the patient should have doubted or ques- 
tioned his motives? 

Opinions. — In ordinary business transactions, 
the expression of an erroneous or false opinion is 
not considered, in law, a false representation. 
Thus, opinions of quality, utility, value, capability 
or other generally recognized commerdal attri- 
butes of an article are not regarded as statements 
of fact, within the meaning of the law. 

Common Law Eulb. — Caveat emptor is the pre- 
vailing doctrine. The rule is based upon the pre- 
sumption that both parties to the transaction are 
equally competent to form an opinion; that neither 
should be misled by the knowingly false or hon- 
estly erroneous opinions of the other, and that as 
the basis of the opinion is equally within the 
knowledge of both, neither should be deceived by 
the alleged mental conclusions of the other. In a 
great majority of business proceedings this pre- 
sumption is practically true, and neither parly 
thereto is materially influenced by the opinions of 
his adversary. False representations, to be the 
basis of an action of deceit or criminal prosecu- 
tion, must be of a past or present existing ma^ 
terial fact. The common law did not encourage 
reliance upon a mere opinion of an adversary in 
a business deal. Adversary is used advisedly; the 
common law practically forced a vendee to con- 
sider the vendor as an enemy. They were re- 
garded in the light of duelists battling for ad- 
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vantage. So long as the vendor confined hunself 
to opinions, whether of quality, utility, v^ue, ca- 
pability, fatare naefulnesB, productivity, salahility 
or other similar attributes of the article, he was 
not required to fix any limit to his imagination, ex- 
cept the credulity of the prospective buyer; bnt 
the harshness of this doctrine has been somewhat 
modified in modem times and the more equitable 
doctrine of the civil law is gradually shaping a 
new attitude of the courts toward the subject." 

Confidential Relations and Special Knowl- 
edge. — An opinion, however, may be a sufficient 
basis for an action of deceit, under proper condi- 
tions of subject-matter and relation of parties. 
Introduce a confidential relation and the reason 
for the role of caveat emptor ceases. Where the 
disparity is great, the expression of an opinion 
may have aU the consequences, and should have 
all the legal responsibilities, of an assurance of a 
material fact. 

MisBEPBESENTATioN BY OPINION. — ^MTiere the re- 
lation is in its nature confidential, and the subject- 
matter is a profession requiring special knowl- 
edge and skill, and the party expressing the opin- 
ion is a practitioner therein, while the one to whom 
the opinion is conveyed is not versed in the pro- 
fession, the assurance of a belief may be sufficient 
in itself to induce and control the conduct of the 

lElelu V. Bterena, 131 HL, ISfl; Hadin v. Uhm. Ibd. * Bait- Iiutttala, 



Dcillizedoy Google 



PAtfiEl BEPBEBEKTA.TIONS 179 

party to whom it is communicated, and the practi- 
tioner should be held to the strictest accountability 
for the honesty, disinterestedness and practical 
accuracy thereof. The patient may have no means 
of testing the truth of the opinion of the practi- 
tioner or the good faith of its utterance. Where 
one of the parties to a transaction possesses spe- 
cial learning and skill not possessed by the other 
on the subject with respect to which the opinion 
is given and which is the subject of the relation, 
and where the other party is justified in believing 
that such opinion can and ought to be an approxi- 
mation to the truth, and the relation is such as 
to justify a reliance by the one on the good faith 
of the other, an action of deceit may be predicated 
for the false or reckless statement thereof, when 
deception is intended and damage results in re- 
liance thereon. Of course, this does not mean 
that a practitioner cannot express an opinion ex- 
cept at his peril, nor communicate his belief with- 
out being liable for deceit, if it turns out to be 
wrong. We are considering only hia good faith 
in reference thereto. He cannot use a professed 
opinion as a vehicle to entrap and defrand his 
patients. He must not pretend to have a convic- 
tion which he does not hold, nor make capital out 
of an opinion which he cannot honestly possess." 
IVaud. — Fraud vitiates everything it touches 
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and makes voidable every contract it induces. 
Any deceitful practice in depriving or endeavor- 
ing to deprive another of property or rights by 
means of some artful device, trickery, chicanery, 
contrivance, stratagem or plan contrary to the 
plain rules of common honesty, is fraud.* Fraud 
may be said to consist in deception intentionally 
practiced upon another to induce him to part with 
his property or to surrender some legal right or 
claim, and which accomplishes the end designed.' 
Fraud which gives rise to an action of deceit 
exists where a person makes a false representa- 
tion of a material fact susceptible of knowledge, 
knowing it to be false, or as of his own knowl- 
edge, when he does not know whether it is tirue 
or false, with the intention to induce the person 
to whom it is made, in reliance upon it, to do or 
refrain from doing something to his pecuniary 
hurt, when such person, acting with reasonable 
prudence, is thereby deceived and induced to so 
do or refrain to his damage.^ 

Motive, — There need not be a corrupt motive 
of gain nor a wicked motive of injury to predi- 
cate an action of deceit, although the former is 
usually present. The gist of fraudulent repre- 
sentations is the producing, by statement or con- 
duct, of a false impression upon the mind of the 
party to whom they are made, with the intent to 

4 Mitchell tt. Elntier, G pa. Bt„ 218, 219. 
« Jndd 11. Weber, 65 Conn., 287, 277. 
■ 20 Of<!, 10. 
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create sach false impression, and^ where this re- 
sult is accomplished, the means by which It is 
consmnmated, whether by the espreBsion of a be- 
lief or by the assertion of a fact, are not very 
material as a matter of justice and fair deal- 
ing. 

Fraudulent Opinion by Expert. — ^A charge of 
fraud may be baaed upon a knowingly false ex- 
pression of opinion by an expert, or upon an ex- 
pression by an expert of an opinion in utter dis- 
regard of the facts and inconsistent with the 
honesty and good faith of the party expressing it, 
where the party has, or, under the law should 
have, special knowledge on the subject, not pos- 
sessed by the other party, and where he ought 
to he able to approximate the truth.' 

Materiality. — It must appear that the repre- 
sentation of fact or opinion was material to the 
transaction, otherwise the court will not attempt 
to give relief. If a false representation be such 
that, had it not been made, the transaction would 
not have been entered into, then it is material; 
but if it be established or made probable that 
the same thing would have been done in the same 
way by the party complaining, if the representa- 
tion had not been made, it cannot be deemed ma- 
terial.* The facts that the statement or opinion 

T Eedia V. HluaMOtti U. ft S. I., S2 Uinn., 14S; Picsrd v. HcCarmick, 
11 Mich.. eS: KoBt 0. Bendsr, S5 Hlch., 615 (iBle of oil Unda) : Powell v. 
Fletcher, 13 H. T. Bnpp.. IGl ani IB N. Y. Snpii., Oil (lale ot violin). 

9 HcAIoer t>. Honor, BS Ud., 1S9. 
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was intended to deceive, was of a character cal- 
culated to deceive the party to whom it was ad- 
dressed, and actually did deceive, are considered 
sufficient to establish its materiality.* To be ac- 
tionable, the representation must be as to a ma- 
terial fact, and susceptible of approximate 
knowledge. Generally speaking, if they appear to 
be mere matters of opinion or conjecture, they 
are not regarded as material.** 

Intent. — ^A fraudulent intent or design is nec- 
essary in order to predicate a right of action. 
"Where the statement is made or the opinion ex- 
pressed with knowledge of its falsity, or reck- 
lessly without any knowledge of its truth or 
falsity, and as a positive assertion"^ calculated to 
convey the impression that the speaker knows or 
believes it to be true, a fraudulent intent will al- 
ways be inferred. Where the statement or opin- 
ion was false and material, and the party, when 
he made it, knew that it was false, or, not know- 
ing whether it was true or false, and not caring 
what the effect might be, made it in reckless dis- 
regard of the facts, and paying no heed to the 
injury which might ensue to the other party, a 
fraudulent intent will be presumed.** 

Honest Ebboe, — ^An honest error of judgment 
is not sufficient to predicate a charge of fraud be- 

BU<!l>onald V. Smith, laa Uieh., 211. 
lOBedln v. IhbUIdU, 63 Ulnu., IIS. 

llHedin «. Inrtitntfl, 63 lilua., US; EunUe v. Kaaatdj, 147 N. T., 
Ut. 129. 
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cause the wrongful intent is wanting.*^ Where 
an opinion is recklessly made, however, a fraudu- 
lent intent may he presumed.^' 

Elements of the Tort.— The essential elements 
of an action of deceit brought by a patient against 
a practitioner for the expression of a false or er- 
roneous opinion are — 

(a) The opinion must have been communicated 
directly or indirectly by the practitioner to the 
patient; 

(b) The opinion must, in fact, have been false 
or erroneous ; 

(c) The practitioner mast, at the time, have 
known it to be false, or, not knowing its truth 
or falsity, he must have promulgated it under such 
circumstances as to show a disregard for the in- 
terest of the patient, and that he ought to have 
known the approximate truth; 

(d) The practitioner must have intended to de- 
ceive the patient; 

(e) The patient must not have known the falsity . 
of the opinion; 

(f) The patient must have been justified, un- 
der the circumstances, in believing the opinion to 
be true ; 

(g) He must have believed it to be true; 

(h) He must have relied upon it and his con- 
duet must have been controlled by it; 
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(i) The opinion mnst have materially indnced 
the conduct of the patient in his reliance there- 
on, and it must appear that without it his con- 
duct would probably have been different, but it is 
not necessary that it should have been the sole 
inducement ; 

(i) The patient must have been damaged by 
his reliance upon the representations.** 

Illustrations of the Principle. — In a certain 
case, the patient, who was an illiterate man, had 
previously been permanently injured in an acci- 
dent which left him a physical wreck. He con- 
salted with the physician in charge of an insti- 
tute, as to his condition, the probability of his 
recovery and their ability to give him relief. The 
injury which he had received was a fracture at 
the base of the skull, and it occurred about a 
year before the conference with the physician. 
The evidence warranted the jury in finding that 
his injuries were incurable, and that any honest 
physician, having the history of the case before 
him, must, after a proper examination, have come 
to that conclusion. The evidence tended to show 
that after an examination the physician posi- 
tively assured the patient that he could be cured, 
and that by treatment at the institute he would 
be made sound and well again. Relying upon 
these representations, and believing them to be 
true, the patient was induced to enter into a writ- 

llBicks V. StereiiB, lEl 111., 186; Ellon e. Winnie, 20 Uieh., 136. 
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ten agreement obligating iimself to pay the sum 
of five hundred dollars for the treatment. It ap- 
pears from the opinion of the court that the writ- 
ten contract did not guarantee a cure or promise 
that the patient would be restored to good health, 
or even assure him of any relief, but merely ob- 
ligated the institute to give him the treatment. 
He paid his money, took the treatment and was 
not cured. After learning his real condition he 
brought an action against the institute and the 
physician to recover the fee paid, on the ground 
that he was induced to enter into the contract 
and pay his money to the defendants by means 
of false and fraudulent representations. To 
maintain his action it was incumbent on the pa- 
tient to prove that his malady was incurable ; that 
the defendants represented that he could be cured 
and that they would cure him ; that they knew or, 
if skillful and honest, should have known that 
such representations were false; that they were 
not the expression of an honest opinion based 
upon a proper investigation, but were either 
fraudulently made with knowledge of their falsity, 
or were uttered with a reckless or ignorant dis- 
regard of facts, and of the interest of the pa- 
tient; that the patient did not know their falsity 
but believed them to be true ; that in reliance there- 
on he entered into the contract and parted with 
his money; that his condition was such that an 
honest physician should have been able to approxi- 
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mate the tmtb and to have known that his malady 
was inem-able. On the trial, before a jury, the pa- 
tient obtained a verdict and judgment for the $500 
which he had paid, and interest thereon from the 
date of payment and, on appeal, the judgment was 
affirmed." 

Responsibility of Practitioner for Opinion.— 
The honest practitioner can usually approximate 
the truth in his prognosis in such cases, and the 
patient is justified in relying upon his opinion 
as being snbstantiaUy correct. The law must ex- 
act of the practitioner the utmost good faith in 
this respect. He dare not pretend to have an 
opinion which be does not hold, nor express an 
opinion which ordinary skill and honesty should 
know to he false. If the expressed opinion is con- 
trary to the enlightened judgment of the profes- 
sion at the time and place, the jury are warranted 
in concluding that it was deliberately false and 
that the practitioner knew he could not accom- 
plish the results stated and, therefore, that the 
representations and promises were made for the 
wrongful and deliberate purpose of depriving the 
patient of his money, without giving the consid- 
eration anticipated by the patient and promised 
by the practitioner. "While the reaponsibility of 
practitionerB is not based upon the result of their 
remedies, they owe their patients the highest de- 
gree of fairness and good faith and they must not 

lEHtdin v. IiutiCBM, 62 Mna., 140. 
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be gailty of any deception or indirection to tlie 
detriment of their patients.^' 

Fraud in Concealment of Inability to Relieve. — 
Where a practitioner, knowing that he cannot 
cure an ailment or relieve a trouble, and conceal- 
ing such prognosis from the patient, persuades 
the latter to take or continue a course of treat- 
ment and, during the progress of the treatment, 
encourages him to believe that he is improving 
satisfactorily, well knowing that his assurance is 
false and that the patient is relying upon his state- 
ments, he is guilty of such fraud as will defeat 
a recovery for his services in that behalf.^^ If 
he finds that he cannot cure, he must so advise his 
patient, and any concealment of his ignorance of 
the patient's disease, or of his inability to af- 
ford relief, while at the same time encouraging 
the patient to continue the services, is a gross 
fraud on the part of the practitioner and ought to 
defeat his right of recovery for such services.'* 
In the Logan case a physician brought an action 
to recover his fee for treatments and the patient 
defended on the ground of malpractice, charging 
that the physician knew he was doing the patient 
no good, while pretending to the patient that he 
was improving. The physician was practicing as 
a specialist for diseases of the nose, throat and 
ear. Covering a period of nine months he had 

i« Uigan V. ViM, n Ho. App., SOt. 601. 

IT LoEnn V. Field, TG Uo. App., E94. 
ISObaaa v. BeanB7, TO HI., 308. 
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previously given the patient sixty-four treatments 
for his malady, which was an affection of the 
nose, and had received his pay therefor. It ap- 
pears that the treatment did not do the patient 
any good. Ijater, he returned for treatment but 
told the physician he could not take the same un- 
less he could be cured, and the physician said 
that he eould not tell him at that time, but en- 
couraged him to renew the treatments, which was 
done. During the second course of treatment the 
physician frequently told the patient his nose 
was getting along beautifully. In fact, however, 
he was not improving and the physician subse- 
quently admitted such fact and said that an op- 
eration would be necessary in order to effect a 
cure or afford relief. Apparently, the patient re- 
fused to submit to an operation. On refusal of 
the patient to pay for the treatment, the physi- 
cian brought suit for his fee and the patient 
charged malpractice, in that he had received no 
benefit and that the physician knew, or ought to 
have known, that he could not help the patient. 
The case went to the appellate court because of 
alleged error in the refusal of certain instructions 
asked by the patient 

Practitioner Chargeable with Knowledge.— It 
was considered by the court that if the practi- 
tioner, by the exercise of that degree of skill and 
care which the law exacts of him might and ought 
to have reasonably discovered that the disease of 
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the patient was incurable, or that it was a case 
that would not yield to the usual mode of treat- 
ment, or that it was probable that the patient 
would not be benefited by his treatment, and 
yet failed to make such discovery, or, if he made 
such discovery and failed to advise the patient 
thereof, he was guilty of negligence and bad faith. 
It was Ms duty to act in the utmost good faith 
towards the patient, and if he knew that he could 
not accomplish a cure, or that the treatment 
adopted by him would probably not be of any 
substantial benefit, it was his duty to advise the 
patient to that effect, and a failure to disdose 
such fact to the patient was a breach of his duty. 
If the patient in fact received no benefit from the 
treatment sued for, and this result was due to 
the lack of ordinary professional skill and care 
of the practitioner, or was because of his failure 
to exercise such skill and care to discover or treat 
the ease, there could be no right on his part to 
recover from the patient for his services. Even 
though the practitioner at the inception of the 
treatment did not know that his method would be 
effective, he might be justified in undertaking the 
case, still, if, during the progress of the treat- 
ment, he discovered that he could do the patient 
no good, or, by the exercise of the care and skill 
required of him, he could have discovered such' 
fact, but did not, or, if, having discovered it, he 
concealed the same from the patient and enconr- 
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aged him to continae the treatment and accept 
the services, then unquestionably he ought not to 
recover any compensation therefor, after the dis- 
covery that his treatment would be ineffectual, or 
after he should have discovered its want of ef- 
ficacy by the exercise of reasonable sMU and care. 
Reason for the Rule. — ^We are readily convinced 
where we want to believe. The afflicted are easily 
deceived. With reference to their ailments they 
grasp at phantoms, pursue the will-o'-the-wisp 
and cling to an, offer of relief with the tenacity 
of a delusion. Money has little significance ex- 
cept as a means to a restoration to health. The 
invalid is readily persuaded to spend his sub- 
stance for remedies which do him no good. 
Treatment like religion is taken on faith, and, once 
he is convinced, he becomes the dupe of the most 
arrant impostor. In any event he can know the 
value of the treatment only by results and in the 
meantime his money is being wasted. The causes 
which lead to health and disease are often obscure 
and elade even the trained mind of the honest and 
faithful practitioner. How easy, therefore, for 
the dishonest practitioner to persuade his victim 
to continue treatments, until his substance is 
squandered and he is impoverished. The dishon- 
est practitioner is the meanest of confidence men. 
The field of opportunity is great and, sorry com- 
mentary though it be, it must be admitted that the 
opportunity has been well improved. 
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It is a fraud for a practdtioner to pretend, 
to the detriment of liis patient, that he can cure 
or alleviate a disease when he ^ows he cannot; 
or that his patient is improving, when he knows 
or ought to know that the trouble is not being re- 
lieved; or that he nnderstands the nature of the 
malady, when, in fact, he is ignorant thereof. In 
all these cases, the law should charge knowledge, 
where the practitioner with the application of or- 
dinary skill and care, and the exercise of good 
judgment, ought to have known. If he finds he 
cannot help his patient he must advise him of that 
fact" He owes this duty of informing his pa- 
tient for two reasons, (a) that the patient may 
determine whether he wants to continue the serv- 
ices, and (b) that the patient may seek relief else- 
where, if be desires. 

Case Explained.— In the Hedin case, the court 
uses the following language : 

"Considering the circumstances and the rela- 
tion of the parties there was something more in 
defendants' statements than the mere expression 
of an opinion upon a matter of conjecture and 
uncertainty. It amounted to a representation 
that plaintiff's physical condition was such as to 
insure a complete recovery. The doctor, espe- 
cially trained in the art of healing, having su- 
perior learning and knowledge, assured plaintiff 
that he could be restored to health. . . . The 

isClisie D. Hasnar, TO IlL, SflS. 
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doctor witli his skill and ability should be able 
to approximate the truth when giving his opin- 
ion as to what can be done with injuries of one 
year's standing, and he should always be able to 
speak with certainty before he undertakes to as- 
sert positively that a cure can be effected. If he 
cannot speak with certainty, let him express 
doubt. If he speaks without any knowledge of 
the truth or falsity of a statement that he can 
cure, or does not believe the statement to be true, 
or if he has no knowledge of the truth or falsity 
of such a statement, but represents it as true of 
his own knowledge, it is to be inferred that he 
intended to deceive and, deception being designed 
in either case, and injury having followed from 
reliance upon the statements, an action for de- 
ceit will lie. " =» 

False Advertisements. — False advertisements 
in newspapers or by circulars, intended for the 
public, and soliciting patronage, when acted upon 
by a party to his damage, may be grounds for an 
action of deceit.^' The advertiser need not know 
that the patient saw the advertisement and has 
acted upon the information obtained therefrom, 
and he need not have made any personal repre- 
sentations to the patient. 

As to Third Party.^-False statements as to 
the curability of a malady, method of treatment, 

aoHedin v. Miuoeeou Medtcsl & 3arglc>t Instltnte, 62 Minn., 1ST; 
64 N. W., 15S. 

91 Wirfleld V. Clsrk, 118 Is., 69. 
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and the ability of a tMrd party to cure the same, 
when made with intent to defrand and when 
acted upon to his damage by a patient, in good 
faith believing them to be tme, may be snfficient 
to predicate an action of deceit against the party 
making them, by the party thereby defrauded.*' 
None of the essential elements of fraud need be 
established to a mathematical certainty ; in fact 
snch a thing as mathematical certainty cannot es- 
ist in the enforcement of the law. All that courts 
and juries usually have to act upon is proof es- 
tablishing belief to a moral certainty, and moral 
certainty always admits the possibility of error.*' 
Kemedies. — ^Where a patient has been de- 
frauded by the false and fraudulent representa- 
tions, opinions and pretenses of a practitioner, 
into parting with his money for treatment which 
inevitably can do him no material good, he may, 
upon discovery of the fraud, bring an action and 
recover the money he has paid, and any other 
actual damage he has sustained. On the other 
hand, if he has made no payment, but is sued for 
a fee for the treatment, whether the action be 
based on a contract induced by the fraud or upon 
an implied agreement to pay for the services, he 
may nrge the deceit as a defense and, if he es- 
tablishes the same, he will defeat the claim as- 
serted against him and, on proper pleadings, may 
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even recover judgment for any actual damages he 
may have sustained. 

Damages. — The treatment n;tay not have re- 
sulted in any actual damage to the patient, and 
he may have suffered no loss, except the money 
or other consideration with which he parted and, 
in that event, his recovery in an action of deceit 
would be limited to the amount of that consider- 
ation. If he parted with money he would be 
further entitled, in some states, to interest 
thereon from the date of payment to the time 
of the judgment'* If he parted with property, 
he can recover its fair cash value as of the 
date of delivery to the practitioner and, in some 
states, in addition thereto, he may recover inter- 
est thereon from the date of such delivery to the 
date of the judgment. 

it Eauk V. Biowndl, 130 HI., 161. 
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CONTEACTS IN EESTBAINT OF TRADE 

Not Favored in Law. — Contracts in reatraint 
of trade, industry, employment or personal activ- 
ity are not favored in law becanse they are con- 
sidered as being against public policy. The law 
will not permit any one to restrain a person from 
doing what the public welfare and his own inter- 
est requires that he should do.^ Where the re- 
straint is not general, but partial and reasonable, 
and founded upon good consideration, such con- 
tracts are valid and enforcible." Probably the 
reports of every state in the Union contain ad- 
judicated cases in which some professional man 
sold the good will of his practice for a consid- 
eration, and agreed not to engage in the prac- 
tice of his profession within a certain distance 
of his former location. When the inhibition has 
been reasonably limited as to space, it has been 
uniformly enforced." 

Specific Performance. — Courts of equity will 



iBomer v. Aihford, 8 BlnC-, S23. 

SHedcs V. Lowe, i7 la., ISTi Bontslle v. Smilb, IK 
F^bank v. LaaTr. iO WU., SBT; Una o. Sifibae, 6T Dl,, 
EnitMr, 8T ts., 314. 

■ Dwl^t V. Hmmilton, US Uau., ITS; Cook v. Johman, 4 
Linn v. Sltabaa, 67 m., TG; Nils* v. Vena. SB N. T. Snpp,, 
V. OrkTM, T BlDE., 785; BntlV v. Bnrlsran, 16 Tt., 1T6. 
19S 
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enforce specific performance of such negative 
agreements by restraining a breacli thereof by 
injunction, prohibiting the covenantor from prac- 
ticing. The injnnctional relief is based upon the 
theory that the covenantee does not have a com- 
plete and adequate remedy at law, since the lat- 
ter action is for damages only and in which he 
can recover only what he can prove. The evi- 
dence to establish damages might not be avail- 
able, and, ordinarily, would be purely specula- 
tive.^ By all means such contracts should be 
in writing and the restriction should not be 
greater than absolutely necessary, reasonably to 
protect the vendee and insure him that he gets 
what he contracted for. It is advisable to incor- 
porate a limitation as to time. While the latter 
limitation is not indispensable, it may become im- 
portant if the limitation as to space might other- 
wise appear unreasonable." 

Seasonable Restriction. — Since what is a rea- 
sonable restriction depends upon the pecnhar cir- 
cumstances of each case, no general rule can be 
given. The object of the provision in the cove- 
nant is the protection of the covenantee by secur- 
ing to him the benefit of something which the 
covenantor might otherwise be able to control. 
Still, the covenant may be enforced after the 

tHubbud V. Uiller. 27 Hich^ IE; Dal7 v. Uartin, 82 Uich., 4S2 ; 
ParUuion'B Appeal, 78 Pa. St., IBS; EHis V. Jones. GS Ga., 604. 

B Ocean Steamer NaTleation Co. v. Winior, 20 Wall., 64: FeckeliMn 
Br«. Co. V. feekelitein, 76 H. J. L., 61B. Bet 24 L. B. A., 913. 
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death of the covenantee where the agreement ran 
to him and his assigns. 

Agreement Not to Practice. — Where a dentist 
sold his furniture, fixtures and good will for a 
consideration, and bound himself not to practice 
dentistry witiiin a radius of ten miles of the vil- 
lage in which the office was located, and after- 
wards violated his covenant by attempting to en- 
gage in the practice, he was restrained from prac- 
ticing within ten miles from the center of the 
village.' An agreement by a dentist ancillary to 
the sale of his practice and good will, for a con- 
sideration, not to practice dentistry within cer- 
tain specified reasonable limits of a city, is valid 
and will be enforced ; ' but an agreement for a 
consideration not to practice as a dental surgeon 
within one hundred mOes of a specified city was 
considered unreasonable and void. The court will 
not attempt to make a new contract for the par- 
ties by fixing a reasonable limit within which it 
will enforce the covenant, though such reasonable 
limitation can readily be determined. The court 
will enforce or annul the contract as made, but 
will not undertake to make a new contract for the 
parties.* Where a physician, for a considera- 
tion, agreed not to practice medicine in the vil- 
lage or vicinity for at least the term of five years, 
on attempting to violate the covenant he was re- 

■ Cook V. Johaton, 4T Oonii., 1T5. 
1 Nile* V. Fenn, 88 N. T. Sopp., BBT. 
S Horner v. QrkTU, T Blog^ 784. 
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strained from practicing within ten miles of the 
village limits.' It is advisable to require the ven- 
dor to agree not to engage in the practice in the 
vicinity, nor enter the employ of any one there 
engaged in the practice, and the promise should 
run to the promisee and his assigns. 

InjnnctionB. — ^While courts of equity will re- 
strain parties from affirmative acts in violation 
of their covenants, they will not usually enter 
mandatory injunctions which will require per- 
formance of acts on the part of the covenantor.^* 
Thus, where an actress agrees to sing at a cer- 
tain theatre and covenants not to engage with a 
rival house, the courts will not require her to ap- 
.pear as promised but they will restrain her from 
warbling at a rival theatre in violation of her 
covenant. The reason for refusing the affirma- 
tive relief is because courts will not enter decrees 
where they cannot enforce substantial compli- 
ance therewith. Imagine a court making a prima 
donna sing I" 

In order to be entitled to relief it is not nec- 
essary that the covenantee prove that the consid- 
eration was adequate, or that the covenantor is 
insolvent, or that the damage is irreparable." 

s I'laimennan V. Deicr, G3 Mich., SI. 

lOWoTlanBak r. Briigs, BO HL App.. 60; Bl«ich.rd v. a. B. Co., 81 
Hlch.. 4S. 

llLamle)' V. WsKoer, I DeG„ U. ft G., 004; Weblter d, DiDon, S 
3nr. N. 8., 432; M. E. Oo. v. Ward, S N. T. Snpp., T79; 83 Oye, 867. 

laltran v. Hamilton, 206 HI., IBl; Gordon v. Uanafield. SI Mo. App., 
SOT; Be*lC; v. Coble, 143 Ind., 029; UcOmry v. Gibson. lOS Ala., «G1; 

za Ore, 869. 
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CHAPTER 2VII 
STATUTES OF LIMITATIONS 

Policy of the Law. — ^It is the policy of the law 
to disconrage the litigation of stale matters. 
Such policy was originally adopted to discourage 
perjury by trying issues when the facts were fresh 
in the memory of the witnesses and the falsity 
of testimony could more readily be disproved. 
Statutes of limitation are universally in effect 
whereby the time within which actions may be 
brought, is fixed according to sundry classifica- 
tions or arbitrary designations. 

When Cause Accrues.— The time within which 
a suit for malpractice may be brought varies from 
one year in some states to two years in other 
states, counting from the time the cause of ac- 
tion accrued. The question of when a cause of 
action accrues is often difficult to determine, and 
has led to innumerable interpretations by the 
courts. "When a cause of action accrues, the 
statute is said to begin to run. In malpractice 
cases, as a general proposition, the action accrues 
at the time the services were rendered.* Ordi- 
narily the statute of limitations begins to run at 
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tie time the services complained of were ren- 
dered. Where the negligence and unskjUfulness 
of a snrgeon in treating a fractured arm were the 
gist of the action, the statute begins to ran at 
the time of the setting of the ann, where the 
facts showed that the wrongful setting was the 
real and substantial cause of complaint.^ It is 
the breach of duty that constitutes the ground of 
complaint and causes the action to accrue, and 
not knowledge by the. plaintiff of the fact of the 
wrong evidenced by the resulting injury.^ 

Malpractice Cases. — As to actions for malprac- 
tice it is generally held that the statute begins 
to run at the time the injury is inflicted, although 
the results may not be fully developed until long 
after.* Malpractice in the delivery of a woman, 
whereby the child is injured, dates from the time 
of the delivery, although the serious consequences 
of the negligence are not apparent for several 
years thereafter." 

Diligence.— It is not the policy of the law to 
refuse redress to an injured party who has a 
just cause of complaint. Diligence in enforcing 
remedies is the purpose of the statutes under 
consideration. A party must not sleep on his 
rights. Keasonable promptness in appealing for 
redress is encouraged, — demanded. However, a 

: Oosdf V. Eeiiia, 1 Mont., 424. 

S FrODQcg V. NicholE, 22 Ohio 0. 0.. 530. 

4FBdden V. SHtterlee, 48 Fed., 568. 
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party cannot be said to sleep on his rights be- 
fore he knows that he has suffered injury at the 
hands of another. Generally, in matters of mal- 
practice the time when the action accrues is al- 
ways self-evident to the patient and others, aa 
there can be no mistaking exactly when the wrong 
was done and the injury inflicted. The presence 
of the injury is a continual reminder of the wrong- 
ful conduct. But cases there are which are not 
free from doubt and uncertainty. Take the case 
of a course of treatment by a physician or den- 
tist which was clearly wrong from the beginning 
and resulted in injury to the patient. Should the 
statute begin to run with the first treatment or at 
the termination of the relationt Is not the wrong 
a continuing onet Is there not a breach of duty 
at the last as well as at the first, or at any inter- 
vening visit! So long as the improper treatment 
continues there is a continuing breach of the duty 
which the practitioner owes to his patient. 

Specified Services. — Where there is an agree- 
ment for certain specified services, covering a 
period of time, the statute should not begin to run 
until the services have been completed, or the re- 
lation terminated in some other manner. 

Latent Injuries.— Explanation.— General laws 
cannot cover every possible contingency. The 
statutes under discussion presume that the party 
wronged knows of his injury at the time of its 
infliction. In most cases of malpractice this is 
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not a violent presumption. The man with a de- 
formity occasioned by an improper setting of the 
parts by the surgeon, is continually reminded 
of the wrong which was done him, and of the 
breach of duty by bis surgeon. Cases there are, 
however, where the injury is inflicted and ttie 
patient does not know, and from the very nature 
of things cannot know, he has been wronged. To 
illustrate: Take the case where a dentist care- 
lessly breaks the end of Ms brooch in the root of 
a tooth, makes no reasonable effort to remove it, 
and carelessly closes up the cavity without advis- 
ing the patient of the situation. How is the pa- 
tient to know the facts until after trouble arises? 
The law is not intended to protect the wrongdoer 
who successfully covers up his misdeeds, nor the 
party whose negligence of omission is concealed 
by the nature of his dereliction. The patient in 
whose abdomen an operating surgeon has left a 
sponge, absorbent cotton, a pair of scissors or 
other foreign substance, may be ignorant of the 
fact until years after when, driven by excruciating 
pain to undergo another operation, the presence 
of the intruder is disclosed. 

A Continuing "Wbonq. — Such cases are in real- 
ity continuing breaches of the obligation which 
the operator owes to his patient. If the surgeon 
knew of the presence of the foreign body and 
purposely, with or without malice but without suf- 
ficient reason, permitted it to remain, his con- 
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duct in that respect would amount to an assault. 
If he did it through negligence, the law would 
charge him with knowledge, for he should have 
known, and the legal consequence as to his liabil- 
ity should be the same. In either alternative the 
act amounts to a continuing assault, should be so 
regarded by the courts, and the statute should 
not begin to run until the discovery of the fact 
by the patient, or until, in the exercise of reason- 
able care and due diligence, under the circum- 
stances, the patient should have discovered his 
condition. If the object is removed by the offend- 
ing surgeon, the statute should not begin tolrun 
until such removal and the disclosure of such fact 
by the surgeon to the patient. 

A CoKTiNTTiNG OBLIGATION. — ^Where a physician 
operated upon a patient for what he pronounced 
to be appendicitis, and neglected to remove from 
her abdominal cavity a sponge which he had 
placed therein, in connection with the operation, 
and this condition continued during his entire pro- 
fessional relation to the case, it was held that 
the statute of limitations did not commence to 
run against the right to sue and recover on ac- 
count of want of skill, care and attention, until 
the case had been abandoned or the professional 
relation otherwise terminated. There was an 
agreed consideration in this case for the opera- 
tion itself, and also for such treatment, skill and 
care as might be necessary thereafter, and the 
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contract was regarded as an entirety. The obli- 
gation on the part of the physician to use due care 
and diligence, to the end that recovery might be 
had, existed, therefore, as long as the relation of 
physician and patient continued. "It was a con- 
stant and daily obligation to use ordinary skUl 
and care and if, by omission or negligence he had 
left a foreign substance within the walls of the 
incision at the time of the operation, it behooved 
him to afford timely relief. Neglect of this duty, 
imposed by the continuance of obligation, was a 
continuous and daily breach of the same and, as 
the facts show, caused continuous increasing 
daily and uninterrupted injury." It will be ob- 
served that in this case there were two distinct 
grounds on which to base complaint against the 
surgeon: First, for negligently permitting the 
sponge to remain in the cavity when closing the 
incision, and, Second, negligently allowing it to 
remain there from day to day until he dismissed 
his patient from his attention. The neglect of 
the surgeon was inherent in the operation, and 
also in the subsequent treatment.' 

In the case cited, the court appears to have per- 
mitted a recovery for the entire injury suffered, 
though part of the injury appears to have been 
inflicted beyond the period when the statute of 
limitations began to run. 

Minors. — The statutes usually except minors, 
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insane persons and others nnder disability, and 
give such persona a certain period after the re- 
moval of the disability in which to begin enit, so, 
in case of malpractice on a minor, the possibility 
of litigation is not destroyed until a year or more 
after the patient attains his majority. 
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Independent acta, 47 

Infection, 46 

intoxication, 17 

law, a question of, 30 

matron, 48 

miatake in diagnosis, 47 

n^Ugence, 27 

nurses, 23 

partnera, 47 

patient, negligence of, 31 

preponderance of evidence, 46 

presumptions from injury, 11 

refusal to treat, 39 

relation to injury, 2S 

rule, reason for contriluitory negligence, 33 

satisfaction of claim, 174 

services free, 39 

suit in tort, 36 

tort, 36 

usual treatment, 28 

wrong diagnosis, 43 
Material, specified, 138 
Materiality of false representation, 181 
Matron, liability for act of, 48 
Merchandise, 143 
Minora : 

consent to operation, 73 

necessaries furnished, 99, 101 

statutes of limitations, 204 

N 
Nature of subject, dental jurisprudence, 1 
Necessaries, 97 to 99 

ortiflcial teeth, 9S 

definition, 98 

dental services, 98 

filling teeth, 99 

husband and wife, 07 

insane persons, 98, 99 

minors, 99, 101 

selection of dentist, 90 
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special eimtract, 97 

teeth, 98 

volne, 97 

wife, 98 
Negli^nce, 27 

accident, 37 

agreement eicueing, 38 

anesthetic, 47 

contributory, 32 

eriminaJ liability, 49 

damages, 46, 4S 

deatli from, 48 

definition, 27 

eatabliahed mode, 29 

excused, nerer, 28 

experimentation, 2ft 

good faith, 27 

firatnitouH serrices, 39 

infection, 46 

malpractice, 26 

matron, 48 

never escuBed, 28 

nurees, 23 

partners, 47 

patient, 28, 31 

presumption frMn injury, 34 

profeBiional assistance, 33 

question of law, 30 

refusal to treat, 39 

relation to injury, 29 

suit in tort, 36 

usual treatment, 28 

wrong diagnosis, 43, 47 
Notice to revoke license. 111 



Oath, IGS 
Operation, 69 

consent to, 69 

implied contract, 69 

unauthorized, 75 
Operator's duty— patient's right, 1 
C^inion evidence, 164 

definition, 164 

value of Bervices, 95 



Parent and child, 100 
Partners, liability of, 47 
Patient, negligence of, 31 
Patient's right — operator's du^, I 
Pecuniarj circumstances, as affect 
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Preponderance of evidence, 46 
Preaumptjon from iufection, 6S 
PresumptiaiiB, 61 to 57 

brooch in tooth, 55 

care, 19 

definition, Al 

failure to cure, 34 

gauze, Bur^caJ operation, 56 

infection, 56 

license, 97 

negligence, 34 

skm, 11 

Privileged communicatioiui, 16S 

at common law, 166 

code. Napoleon, 169 

criminal purpose, 169 

definition, 166, 166 

dentistB not included, 168 

incidental Information, 167 

Interpretation, 166 

provUiions, 166 

purposes, 166 

etstutes, 166 

waiver of privilege, 168 
Procedure, 1E2 
Progress, 24 
Prtrfession, nature of, 3 



Rape, 65 

aneethetic, 66 

definition, 6G 

effect of unchaetity, 67 
Reasonable opportunity. 111, 138 
Reasonable time, 138 
Receipt, 147 

Refusal to take case, 39 
Relief, patient and dentist, 34 
Release, 149 
Representations, false, 176 

advertisement of, 192 

cases in, 164 

caveat emptor, 177 
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intent, 1»2 
knowledM, 178, 188 
materially, 161 
motire, 180 
opinions, 177, 178 
past fact, 177 
remedies, 193 
■kill, 1»2 

third party, by, IW 
tmst, 176 
BeqnirementB for lie«nse, 105 
Rescission, 140 
Res ipsa loquitur, 61 to 67 
applied, 53 
broocb, 56 
definition, 61 
fact, 61 

fracture of jaw, 66 
gauze, 64 
Ltfection, 66 
jaw, fracture of, 66 
law, 61 
maxim, 62 
operations, 64 
otber eauscfl, 56 
presumptions, 61 
sponge cases, 64 
surgical operations, 64 
Restraiat of trade, contracts, IBS 
injuBction, IBB 
rcBtrictlons, IM 
gpeciflc performance, 196 
when Talid, 1S6 
Results, not guaranteed, 35 
Invocation of license, 110 to 118 
Bdjudiciated oaaes, 116 
chains. 111 to 114 
criminal prosecution, 118 
grounds, 114 
immorality, 114 
jury trial, 118 
iimitationa, statutes of, 118 
manner of revolting. 111 
power of stato, 110 
right to revoke, 110 
statutes of limitations, 118 
^iht to contract, 119, 128 
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SenBitiTeneM of patient, 141 

fee for, 88 to 102 
ServiceB, free, liability, 39 
Skill, 7, 10, 12 

agreement excusing, want of, 36 

applied, 15 

average, 11 

beat, not required, IS 

bill not preaented, 17 

confused with care, 7 

definition, 16 

diaeose treated, 12 

failure to reliere, 11, IT 

generality of requirement, 10 

highest, not required, 14 

illustration, 13 

intoxication, 17 

license, 12 

legal respouBibility, 9 

locality, 14 

other vocations, l7 

ordinarily skillful, 14 

ordinary, 14 

presumption, II, 17 
- relative term, 12 

result, II 

special claims, S3, 96 

test, 12 

time, 18 
Special agreement, 96 
Specialist, 23 
Specific performance, 196 
Specified material, 138 
Sponges, 66 
Statutes of limitations, 199 to 205 

accrual of ctfuse, 199 

continuing wrong, 202 

diligence, 199, 200 

latent injury, 201 

malpractice cases, 200 

minors, 204 

policy of law, 199 

revocation of license, 118 

specified services, 201 
Subject, nature of, 1 
Sunday, 170 

charity, 171 

contracts on, ITO 

necessity, 171 

statutes prohibiting work, 171 
Surgeon and dentist, 3 
Survival of action, 173 
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1Mb, 08 

a^e from, 58 
entiflcatlon by, 6 
Terminology, S 
TtetimoDy, 169 

definition, 160 

opinions, 160 

under ansflthetio, 66 
Tort, false statement, 176 to IM 
Treatment, one mods, 29 
Trial by jury, in revocation of lioenM^ 11* 
Trurt, 176 

U 

Unauthorized operation, 77 

Unchaatity in rape cases, GT 

Unlicensed dentist, fee, 97 

Unreasonable requirements, for licttue, 106 



Wares, 143 
WitnesKB, 156 

affirmation or oatlt, 150 

definition, 106 

expert, 160 

oath or afBrmation, 106 

ordinary, 100 
Workmantbip, 130 
Wrong diagnosis, liability, 43 
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